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 1                       IN THE CIRCUIT COURT, TWENTIETH
                         JUDICIAL CIRCUIT, IN AND
 2                       FOR ANY COUNTY, FLORIDA
 3                       CASE NO.:  98-1234-CA
 4   DONNA JONES SAMPSON,
 5             Plaintiff,
 6   vs.
 7   AMERICAN MOTOR COMPANY, INC.,
     Smith MOTOR COMPANY, LTD,
 8   Smith NORTH AMERICA, INC.,
     Smith OF AMERICA, LTD, and
 9   Smith BROTHERS MOTORS, INC.,
10
               Defendants.
11                               /
12
     DEPOSITION OF:  Dr. Fred Davis
13
     TAKEN BY:       Defendant Smith
14
     DATE AND TIME:  February 19, 2006
15                   at 1:45 PM
16   PLACE:          Medical Building
                     100 Highway 41
17                   Inverness, Florida
18   APPEARANCES:    Frank Johnson, Esquire
                     Brown & Johnson
19                   Post Office Box A
                     Anytown, Florida 33601-222
20                   Attorney for Plaintiff
21                   David Quick, Esquire
                     Tyson & Quick, P. A.
22                   Four Southeast Third Avenue
                     Suite 245
23                   Miami, Florida 33131
                     Attorney for Defendant Smith
24
25
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 2
 3   APPEARANCES CONTINUED:
 4                    Robert Case, Esquire
                      77 Answer Manor Pl.
 5                    Suite 10
                      Ft. Myers, Florida 33907
 6                    Attorney for Smith Motors
 7                        I N D E X
 8                                              Page No.
 9   Direct Examination by Mr. Johnson               3
10   Cross Examination by Mr. Case                  21
11
12
13   Exhibit Index
14 Exhibit 1 Hospital Record       10
15 Exhibit 2 Doctor's Record       14
16 Exhibit 3 Hospital Record       18
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19
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21
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25
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 1                      Dr. Fred Davis
 2   having been produced and first duly sworn as a
 3   witness, was examined and testified as follows:
 4             THE WITNESS: I do.
 5                    DIRECT EXAMINATION
 6   By Mr. Johnson:
 7       Q     Tell us your full name, please.
 8       A     Fred Davis.
 9       Q     And what is your address, Mr. Johnston?
10       A     P O Box 487 Cedar Key, Florida 32625.
11       Q     And by whom are you employed?
12       A     U. S. Postal Service.
13       Q     What do you do for the Postal Service?
14       A     I'm a rural letter carrier.
15       Q     My name is Dan Johnson. My law firm
16   represents Smith.  We've noticed your deposition
17   today so that I can ask you some questions about your
18   x-wife Donna Samson, her health condition and her
19   accident.
20             If I ask you any questions and you don't
21   understand me will you please let me know?
22       A     Sure.
23       Q     Because if you're answering me I'm going to
24   assume that you're understanding what I'm asking; is
25   that fair enough?
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 1       A     Fair.
 2       Q     The only other thing that I would ask is
 3   that you answer outloud with words as opposed to
 4   nodding your head so the court reporter can get the
 5   answer down.
 6       A     Okay.
 7       Q     When were you married to Donna Samson?
 8       A     January 13th, 1964.
 9       Q     Was that your first marriage?
10       A     Yes.
11       Q     And that was Donna's first marriage?
12       A     Yes.
13       Q     And when did you get divorced from Donna?
14       A     I believe it was February 24th, 1988.
15       Q     Had you been separated from Donna prior to
16   the divorce?
17       A     Yes.
18       Q     When did you separate from Donna?
19       A     I think it was April of '87.  It was almost
20   a year.
21       Q     And you're presently married to Denise?
22       A     Yes.
23       Q     And she told us you were married on March
24   third, 1988?
25       A     Yes.
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 1       Q     How many children did you have with Donna?
 2       A     Three.
 3       Q     Do any of those children presently live
 4   with you?
 5       A     No.
 6       Q     Do any of those children presently live
 7   with Donna?
 8       A     No -- well, I take that back.  My son is
 9   staying with her right now.
10       Q     Your son Colin?
11       A     Colin, yes.
12       Q     Where is Donna living now?
13       A     Winter Haven.  I don't know her address.
14       Q     Do you know what Donna is doing for a
15   living today?
16       A     She's working at the Juvenile Detention
17   Center in Bartow.
18       Q     Has Donna remarried?
19       A     Yes.
20       Q     Is Donna still married today?
21       A     I think so but I don't know for sure.
22       Q     How often do you see Donna?
23       A     Not very often now.
24       Q     Once a year?
25       A     Since we moved, maybe once or twice a
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 1   year.  It just depends on what events are centered
 2   around the children.
 3       Q     How often do you speak with Donna?
 4       A     If I call --well, briefly if I call her
 5   house to talk to my son.
 6       Q     Donna had an accident that is the subject
 7   matter of this suit that happened on January 10,
 8   1994.  Did you witness that accident happen?
 9       A     No.
10       Q     Where were you when the accident happened?
11       A     I don't know exactly but I was in Lakeland.
12   I don't remember exactly what time the accident
13   happened.
14       Q     How did you find out about the accident?
15       A     I think it was a nurse or somebody from the
16   emergency room called.
17       Q     And told you that Donna had been in an
18   accident?
19       A     Yes.
20       Q     What did you do next?
21       A     Called my wife. I think my wife was at
22   work.  I talked to her about it.  And I think she
23   called the emergency room to find out how serious it
24   was.
25             A lot of times they don't tell you too much
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 1   on the phone.
 2       Q     Did you travel from Lakeland to Naples?
 3       A     Yes.
 4       Q     How long after the accident?
 5       A     I believe it was the next day I think we
 6   went down. I got all of the kids together and we went
 7   down to see her in the hospital.
 8       Q     Jane, April and Colin went with you and
 9   Denise down to Naples?
10       A     I don't remember if Jane went with me but
11   she was there. She might have drove herself. I don't
12   really remember for sure.
13       Q     And how long did you stay down in Naples?
14       A     I think we were down there -- I was down
15   there close to a week.
16       Q     Did you ever live in that area of the
17   state?
18       A     Yes.
19       Q     What time frame did you live there?
20       A     From 1971 until 1985 or 1986 when we moved
21   to Lakeland or Auburndale.
22       Q     Who did you work for while you were living
23   in Southwest Florida?
24       A     Well, from 1971 to 1975 I worked for the
25   Naples Police Department.  And from '75 to '78 for
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 1   the Collier County Sheriff's Department. From '78 to
 2   '82 United Parcel Service. And then from '82 until I
 3   moved up here I worked for a security company and I
 4   drove a school bus for the county.
 5       Q     How long did you stay down in Naples
 6   visiting Donna after her accident?
 7       A     I think I was there just about a week.  I
 8   had to come back to work.
 9       Q     Do you know which police department
10   investigated her accident?
11       A     I believe it was the highway patrol.
12       Q     Did you ever speak with the investigating
13   police officer?
14       A     No.
15       Q     Do you know who Office Butler is?
16       A     No.
17       Q     Did you ever speak with any of the
18   paramedics or E M S people who responded to the
19   accident?
20       A     Not that I can recall, no.
21       Q     Did you ever speak to anyone who witnessed
22   the accident other than Donna?
23       A     No.
24       Q     Did you ever speak to the driver of the
25   pick up truck involved?
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 1       A     No.
 2       Q     Did you ever go out to the accident scene
 3   after the accident to see what had happened?
 4       A     That was after the accident, wasn't it? It
 5   was a whole lot after the accident. I mean, I didn't
 6   go looking for anything in particular. I was just --
 7   I was familiar with the area.
 8       Q     You pulled the car over and got out of the
 9   car?
10       A     I don't think so. Just drove out there and
11   drove back.
12       Q     Did you take any pictures at the accident
13   scene?
14       A     I don't think so, no.
15       Q     Did you -- strike that.  Were you familiar
16   with Donna's Smith before this accident?
17       A     No.
18       Q     Had you ever driven that vehicle?
19       A     No.
20       Q     Had you ever seen the vehicle before the
21   accident?
22       A     Yes.
23       Q     Did the vehicle have any prior damage on it
24   before this accident that you know of?
25       A     Not that I can recall.
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 1       Q     Had the vehicle ever been involved in any
 2   prior accidents?
 3       A     Not to my knowledge.
 4       Q     Did you go to see the Smith that Donna was
 5   driving after the accident?
 6       (Exhibit 1 was marked for identification)
 7       Q     How long after the accident was it that you
 8   went to go see the Smith?
 9       A     Probably the second or third day.  I think
10   it was during that week that I stayed there. I'm not
11   exactly sure what day we went but it was within a
12   couple of days of being there.
13       Q     Did you take photographs of the Smith?
14       A     Yes, my wife took photographs. She's better
15   with the camera than I am.  It's her camera.
16       Q     Let me show you what we've previously
17   marked as Composite Exhibit 1. It's a series of
18   eighteen photographs. And you can thumb through
19   these.  I want to ask you, do those --well, strike
20   that.
21             My question to you is:  Do you recognize
22   the Exhibit 1?
23       A     Looks like her vehicle.
24       Q     Do those look like the photographs that
25   your wife took?
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 1       A     Yeah. Especially since I'm in one of them.
 2       Q     You see yourself in picture number two?
 3       A     Picture number two.
 4       Q     Do you remember where it was that the
 5   vehicle was stored when you took those photos?
 6       A     I sure don't.  I don't remember the name of
 7   the place.
 8       Q     Do you know what happened to the vehicle
 9   after those photos were taken?
10       A     No, I don't.
11       Q     I understand that you went to visit
12   attorney Cardillo shortly after this accident?
13       A     Yes, I did.
14             MR. Case: The same objection as noted
15   on the prior deposition. Go ahead, sir.
16   By Mr. Johnson:
17       Q     You're aware that your wife has filed a
18   lawsuit against Smith?
19       A     Yes.
20       Q     You're aware that your wife has alleged
21   that her seat belt in her Smith was defective?
22       A     That's what I'm led to believe, yes.
23       Q     Do you have any knowledge or information
24   regarding the alleged defect in the seat belt of
25   Donna Samson's Smith?
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 1       A     Her seat belt in her vehicle?
 2       Q     (Nods head.)
 3       A     No.
 4       Q     Have you heard any information or have you
 5   received any knowledge supporting her allegation that
 6   her seat belt failed to work properly or was
 7   defective?
 8       A     Not her seat belt, no.  I -- the only
 9   knowledge I have about Smith seat belts is what I've
10   read in the newspaper.
11       Q     Well, what have you read in the newspaper?
12       A     A certain number of years that they were
13   defective. I couldn't even tell you exactly what
14   years they were.  But I've read that a couple of
15   times.  Other than that I don't know.
16       Q     What about the seat belts did you read was
17   defective?
18       A     That they -- I don't remember if it said in
19   the article. I think that it said that they would
20   come apart or unhook or something like that.
21       Q     You're talking about the press button on
22   the seat belt?
23       A     Could be.  I don't remember exactly. I just
24   remember that there was -- I think it was a recall on
25   them or something.
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 1       Q     Was it just Smith vehicles or was it a
 2   certain type of seat belt that you read about?
 3       A     I don't recall.  I don't remember much
 4   about it.
 5       Q     Do you know whether the seat belt in
 6   Donna's vehicle fell within the scope of what you'd
 7   read about Exhibit 1 in the paper?
 8       A     No.  I think it was real close but I don't
 9   know for sure.
10       Q     Well, Donna's filed a lawsuit against my
11   client alleging that the driver's seat belt in her
12   vehicle was defective and failed to work properly in
13   this accident.
14             Do you, Mr. Johnston, have any testimony
15   that would support the allegation Donna Samson has
16   made against Smith in connection with her seat belt?
17       A     I don't think I do, no.
18       Q     Have you spoke to anyone who told you they
19   thought the seat belt failed to work properly?
20       A     Not that I can think of.
21       Q     Did you hear anyone at the hospital say
22   that they believed the seat belt failed to work
23   properly?
24       A     No.
25       Q     Have you ever heard anyone tell you that
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 1   the seat belt failed to work properly?
 2       (Exhibit 2 was marked for identification)
 3       Q     Other than what Donna has told you, have
 4   you heard any information regarding the seat belt?
 5       A     No, not that I can recall anybody has said
 6   anything to me about it.
 7       Q     That's my fault. You and I can't talk at
 8   the same time. Because we'll drive the court reporter
 9   crazy. That's a fact.
10             When you looked at Donna's Smith in the
11   days after the accident, did you look at the driver's
12   seat belt?
13       A     I can't specifically remember looking at
14   it Exhibit Two.
15       Q     Do you recall whether the driver's seat
16   belt had been cut when you looked at the vehicle?
17       A     No.  I don't remember looking at it
18   specifically.
19       Q     You mentioned a few moments ago that Donna
20   has spoken to you about her seat belt, what has Donna
21   told you regarding the driver's seat belt in her
22   Smith?
23       A     I believe she mentioned to me that she
24   wound up up on the dash. But she knows she was
25   wearing a seat belt. That's about all I recall her
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 1   saying about it.
 2       Q     Just that she had been wearing her seat
 3   belt when the accident happened and after the
 4   accident she wound up up in the dash board area?
 5       A     Yes, Exhibit Two.
 6       Q     And based on that she told you that she
 7   believed her seat belt didn't function properly?
 8       A     I would have to assume that's what she was
 9   thinking. I don't know for sure. Supposed to keep you
10   in the seat.
11       Q     I understand from your wife's testimony
12   that after Donna got out of the hospital she came to
13   live with you temporarily?
14       A     Yes.
15       Q     How long did she stay with you?
16       A     About three months, I think.
17       Q     During that three months who was primarily
18   taking care of Donna?
19       A     My wife Denise.
20       Q     Did you have to hire any nurses or help to
21   assist you in taking care of Donna during that three
22   months?
23       A     No.  Denise did everything.
24       Q     Did you charge Donna for that care during
25   the three months?
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 1       A     No.
 2       Q     Just a friendly gesture that you and Denise
 3   did for Donna?
 4       A     Yes.
 5       Q     When was the last time you saw Donna?
 6       A     I think it was June of last year at my
 7   grandson's birthday or I seen her in June -- May or
 8   June at my son's girlfriend's graduation.
 9       Q     Describe for the jury how Donna was getting
10   along in her recuperation when you saw her in June of
11   '99?
12       A     She seemed -- she seemed okay. She seemed
13   pretty much -- she was definitely a lot better than
14   when the accident happened.
15       Q     But that was approximately five years after
16   the accident had happened?
17       A     Yeah.
18       Q     Did Donna still have any injuries or
19   conditions that were related to the accident when you
20   saw her in June of '99?
21       A     Not that I know of or not that she
22   complained about.
23       Q     As far as you could see she appeared to be
24   fully recuperated?
25       A     She seemed to be in good health.  But,
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 1   again, I wasn't evaluating her either. So --
 2       Q     I appreciate that. But just as a lay
 3   person  --
 4       A     Yes.
 5       Q     -- and observing her, was she able to
 6   walk?
 7       A     Yes.
 8       Q     Did she walk with a limp?
 9       A     I don't think so. But I try not to pay too
10   much attention to my x-wife when I'm with my wife.
11   So --
12       Q     Smart man. In observing Donna in June of
13   '99 did you see any limitations in her physical
14   movement?
15       A     Just at a birthday party.  So, no, there
16   wasn't anything she couldn't do really.
17       Q     But in observing her did you see any
18   limitations in her ability to move?
19       A     No.
20       Q     No?
21       A     No.
22       Q     What happened to the Smith after you took
23   these photographs?
24       A     I don't know.
25             MR. Case: He didn't take them, I
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 1   believe Denise did.
 2             THE WITNESS: True.
 3   By Mr. Johnson:
 4       Q     Did you see the Smith after the day these
 5   photographs were taken?
 6       (Exhibit 3 was marked for identification)
 7       Q     Did you believe that it was important for
 8   the Smith to be preserved in case your x-wife wanted
 9   to make a claim in connection with her accident?
10             MR. CHAMBERS: Object to the form and object
11   to the relevancy, but go ahead, sir, and answer it if
12   you can.
13       A     At that time I had no bucks left. We just
14   took pictures to take pictures.
15   By Mr. Johnson:
16       Q     I understand you went to see a lawyer
17   shortly after the accident on behalf of your x-wife,
18   correct?
19       A     Correct, Exhibit 3.
20       Q     When you met with that lawyer was there any
21   conversation regarding what would happen to the Smith
22   vehicle?
23             MR. Case: I would object.  If Donna was
24   present it was attorney/client privilege.
25             MR. Johnson: Well, let me back up --
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 1             MR. Case: If he had a conversation with
 2   a lawyer then that would be --
 3             MR. Johnson: I was under the impression
 4   that Donna was still in the hospital but let me back
 5   up and make sure that's clear.
 6             MR. Case: Okay.
 7   By Mr. Johnson:
 8       Q     When you went to visit the lawyer and speak
 9   to the lawyer where was Donna?
10       A     In the hospital.
11       Q     Who was with you when you spoke to the
12   lawyer?
13       A     I don't remember if my wife went with me or
14   not.
15       Q     This is Mr. Cardillo?
16       A     Yes.
17       Q     Was he a friend of yours?
18       A     Yeah, you could sort of call him a friend.
19   I've known him for years through law enforcement.
20   And Donna had used him for some legal matters.
21       Q     Have you ever had your deposition taken
22   before today?
23       A     Many times.
24       Q     Has Donna ever filed a claim or sued for
25   any personal injuries other than this case against
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 1   Smith?
 2       A     Not to my knowledge.
 3       Q     When you went to speak to Mr. Cardillo you
 4   were doing that on behalf of your injured x-wife who
 5   was in the hospital?
 6       A     Yes.
 7       Q     You told him about the accident?
 8       A     Yes.
 9       Q     Did he provide you with any instructions
10   regarding what to do with the Smith vehicle?
11       A     No.
12       Q     Did you tell him where the Smith vehicle
13   was?
14       A     At that time I didn't know where it was,
15   no.
16       Q     Did it ever come to your attention in the
17   years after the accident that the Smith vehicle had
18   been discarded or destroyed?
19       A     Second or third hand maybe, that's what I
20   understand, yes.
21       Q     How did you learn that?
22       A     I don't -- probably Donna told me. I can't
23   exactly remember.  I just heard that it was gone, not
24   available to be looked at.
25       Q     Are you aware of any parts or components
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 1   that were removed from the Smith before it was
 2   discarded?
 3       A     No.
 4       Q     Do you consider yourself to be on friendly
 5   terms with your x-wife Donna?
 6       A     Yes.
 7       Q     Have you ever been convicted of a felony?
 8       A     No.
 9       Q     Other than what Donna has told you about
10   her seat belt has anyone else told you anything about
11   the driver's seat belt in her Smith?
12       A     No.  I don't believe so.
13             MR. Johnson: Okay. That's all the questions
14   I have. Thank you, Mr. Johnston. The other attorneys
15   may have some for you though.
16             THE WITNESS: Okay.
17             MS. LOSEY: I have some questions if I may.
18   Mr. Johnston, can you hear me okay?
19             THE WITNESS: Yes, I can.
20              CROSS EXAMINATION
21   By Ms. Losey:
22       Q     Okay. My name is Kamila Losey.  I have a
23   few follow up questions for you on behalf of Sterns
24   Brothers Motors one of the defendants in this case.
25             Have you at any time discussed this
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 1   accident with any of the emergency workers that
 2   responded to the scene?
 3       A     No.
 4       Q     Have you ever talked to the E M S?
 5       A     No.
 6       Q     Have you ever discussed this accident with
 7   Scott Butler?
 8       A     Not that I can remember.
 9       Q     Why did you end your employment at the
10   Collier County Sheriff's Department and the Collier
11   County Police Department?
12       A     I left the police department to go to the
13   sheriff's department.
14       Q     Okay.
15       A     And I was terminated from the sheriff's
16   department.
17       Q     I'm sorry? I couldn't hear you.
18       A     I was terminated from the sheriff's
19   department.
20             MR. Case: He said he was terminated
21   from the sheriff's department.
22   By Ms. Losey:
23       Q     I don't mean to pry into your personal life
24   but just in the most general way can you tell me why?
25       A     Use of excessive force.
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 1       Q     When you were working for the police
 2   department and the sheriff's department was it part
 3   of your job to investigate car accidents?
 4       A     Yes, it was.
 5       Q     Is this something that you did on a regular
 6   basis?
 7       A     With the police department, yes.
 8       Q     Were you ever involved in investigating car
 9   accidents which involved any kind of alleged seat
10   belt malfunction that you can remember?
11       A     Not that I can recall, no.
12       Q     Did you ever work with Mr. Cardillo on any
13   cases while employed by the sheriff's department or
14   the police department in Collier County?
15       A     Not with him, no.
16       Q     Have you ever been a party to a lawsuit
17   either as a plaintiff or a defendant other than your
18   divorce?
19       A     Yes.
20       Q     And what type of lawsuit was it?
21       A     It was a -- I'm trying to remember.  It was
22   a -- it was a use of excessive force but it wasn't my
23   case.
24       Q     It was something related to your
25   employment?
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 1       A     Yes.
 2       Q     Did it arise out of your employment?
 3       A     Not actually.  I was a witness to an arrest
 4   while I was off duty in my home.  And it happened at
 5   a neighbor's home.  And then I was called as a
 6   witness in that case, in a U S trial.
 7       Q     I'm not sure if we're understanding what
 8   each other are saying.
 9             Were you an actual party to that lawsuit or
10   were you just a witness to that lawsuit?
11       A     I was just a witness to that lawsuit.
12       Q     Okay. So you were not the defendant or the
13   plaintiff?
14       A     No.  I have been a defendant in my own use
15   of excessive force but it did not go to trial.
16       Q     Okay.
17       A     Okay?
18       Q     And when was that lawsuit?  What was the
19   year of that lawsuit?
20       A     It was either '78 or '79.
21       Q     Have you yourself ever made any claims for
22   any kind of disability or workers' compensation?
23       A     I've had workers' comp from an on the job
24   injury with the Postal Service.
25       Q     What is the state of your present health?
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 1       A     Good.
 2       Q     Is it good?
 3       A     Good.
 4       Q     What if anything do you know about Donna
 5   Samson's purchase of the Smith that was involved in
 6   this accident from our client Sterns Motors?
 7       A     Nothing.
 8       Q     Have you ever spoken to anybody from Sterns
 9   Motors regarding this claim?
10       A     No.
11       Q     Have you ever heard of Sterns Motors?
12       A     Yes.
13       Q     What do you know about them -- have you
14   ever --well, strike that.  Have you ever purchased a
15   car from Sterns Motors?
16       A     I don't think so.
17       Q     Do you know anybody who has?
18       A     Only my x-wife.
19       Q     At the time of the accident were you paying
20   alimony to Donna Samson?
21       A     No.
22       Q     Were you paying child support?
23       A     No.  I think the child support had stopped
24   by then, I believe.
25       Q     So you weren't under a court order to pay
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 1   child support in I believe it was 1994?
 2       A     I don't think so. Because I was paying it
 3   on my daughter April and she was -- I believe she was
 4   in college -- it was her first year in college.  I
 5   think it had stopped at that time.
 6       Q     And again not to pry too much into your
 7   personal life but why did you and your wife decide to
 8   undertake -- and I'll use Mr. Johnson's terminology
 9    -- the friendly gesture of taking care of your
10   x-wife?
11       A     We've had a fairly amicable divorce.  And
12   we have three children that we share in the raising
13   of.  And it just seemed like the right thing to do.
14             She had nobody else except her children and
15   they were all in Naples. It just seemed the right
16   thing to do.
17             MS. LOSEY: That's all that I have.
18             MR. Case: No questions.
19             MR. Johnson: You have the right to read
20   your deposition when it's typed up to ensure that
21   what you've said today has been taken down have
22   accurately or you can waive that. Most witnesses
23   waive but the decision yours.
24             MR. Case: Your wife waived.
25             THE WITNESS: I can waive.


ABC Court Reporting & Video  800.123.4567







Page 27


 1                  CERTIFICATE OF REPORTER
 2   STATE OF FLORIDA
 3   COUNTY OF MARION
 4             I, Benjamin Smith, the undersigned
 5   authority, do hereby certify that DR. FRED DAVIS
 6   personally appeared before me and was duly sworn.
 7              WITNESS my hand and official seal this
 8   23rd day of February 2000.
 9
10
11                       Benjamin Smith, Notary Public
12                       State of Florida at Large
13
14
15
16
17
18
19
20
21
22
23
24
25
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 1                 REPORTER'S DEPOSITION CERTIFICATE
 2   STATE OF FLORIDA)
 3   COUNTY OF MARION)
 4             I, Benjamin Smith, Notary Public State of
 5   Florida at Large, certify that I was authorized to
 6   and did stenographically report the deposition of
 7   FRED SMITH; that a review of the transcript was
 8   not requested; and that the transcript is a true and
 9   complete record of the testimony given by the
10   witness.
11              I FURTHER CERTIFY that I am not a relative
12   or employee or attorney or counsel of any of the
13   parties, nor a relative or employee of any of the
14   parties' attorney or counsel connected with the
15   action; nor am I financially interested in the
16   action.
17              DATED this 23rd day of February 2000.
18
19
20
21
22                            Benjamin Smith, CSR
23
24
25
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DANBURY HOSPITAL
DISCHARGE SUMMARY



NAME: BERNSTEIN, BENJAMIN
URITt : 1 4 8 1 3 9
ADMITTED: 11/1/93
DISCHARGED: 11/4/93
A~ERDING: THOMAS/A PEREZ



DISCHARGE DIAG.OSES:
1. ANOXIC ENCEPHALOPATHY
2. ASPIRATION PNEUMONITIS
3. BILATERAL PNEUMOTHORAX
4. ,VENTILATORY SUPPORT
5. STATUS POST CARDIOPULMONARY RESUSCITATION/CODE 99



PROCEDURES:



SUMMARY:
This is a 31 year old white male with history of schizophrenia
who apparently walked into the ER with acute respiratory ,
distress. He had apparently aspirated a piece of food at the
hospital coffee shop. After several attempts with Heimlich
maneuver, the patient collapsed. Attempts were made to extract
the foreign body with forceps and they were unsuccessful. The
physician was able to remove some small piece of broccoli and
then he was intubated. The intubation was very difficult. 'They'
were unable to hear breath sounds. It was found that the patient
had a bilateral pneumothorax. Chest tube was placed in the left
and right lungs. Chest x-ray demonstrated pneumothorax and a
second chest X-ray status post chest tube placement demonstrated
significant volume loss of the left lung. CPR was continued
through all this time. An emergency bronchoscopy revealed a large
foreign body in the left main bronchus, probably broccoli.
Despite many attempts by pulmonologist, he was unable to extract
the foreigp body~ Then he was transferred to the OR for.rigid
bronchoscopy.



PHYSICAL EXAMINATION: The patient remained hYPOXic despite'
ventilator support. The pupils were fixed an dilated and he was
brought to the ICU, hypotensive, tachycardiac, hypoxic and
catheter was placed for hemodynamic monitored and he remained
intubated for the hypoxic respiratory failure. Pulse at the
moment 128, temperature 98.2, blood pressure 184/53, respiratory



, rate 22. General appearance - intubated, pavulonized, sedated.
Fixed and dilated pupils. Lungs - decreased breath sounds all
over, status post bilateral cpest tube pI acement. . cardi ac Sl- and
S2 regular, tachycardiac. ,Abdomen soft, act~ve bowel sounds.
Extremities very cool and distal pulses present, no edema. Neuro
unresponsive and secondary to medications and hypoxic
encephalopathy.
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 1                        IN THE CIRCUIT COURT, TWENTIETH
                          JUDICIAL CIRCUIT, IN AND
 2                        FOR ANY COUNTY, FLORIDA
   
 3                        CASE NO.:  98-1234-CA
   
 4    DONNA JONES SAMPSON,
   
 5              Plaintiff,
   
 6    vs.
   
 7    AMERICAN MOTOR COMPANY, INC.,
      Smith MOTOR COMPANY, LTD,
 8    Smith NORTH AMERICA, INC.,
      Smith OF AMERICA, LTD, and
 9    Smith BROTHERS MOTORS, INC.,
   
10 
                Defendants.
11                                /
   
12 
      DEPOSITION OF:  Dr. Fred Davis
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14 
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16    PLACE:          Medical Building
                      100 Highway 41
17                    Inverness, Florida
   
18    APPEARANCES:    Frank Johnson, Esquire
                      Brown & Johnson
19                    Post Office Box A
                      Anytown, Florida 33601-222
20                    Attorney for Plaintiff
   
21                    David Quick, Esquire
                      Tyson & Quick, P. A.
22                    Four Southeast Third Avenue
                      Suite 245
23                    Miami, Florida 33131
                      Attorney for Defendant Smith
24 
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 1      Dr. Fred Davis
 2  having been produced and first duly sworn as a
 3  witness, was examined and testified as follows:
 4      THE WITNESS: I do.
 5      DIRECT EXAMINATION
 6  By Mr. Johnson:
 7  Q   Tell us your full name, please.
 8  A   Fred Davis.
 9  Q   And what is your address, Mr. Johnston?
10  A   P O Box 487 Cedar Key, Florida 32625.
11  Q   And by whom are you employed?
12  A   U. S. Postal Service.
13  Q   What do you do for the Postal Service?
14  A   I'm a rural letter carrier.
15  Q   My name is Dan Johnson. My law firm
16   represents Smith.  We've noticed your deposition
17   today so that I can ask you some questions about your
18   x-wife Donna Samson, her health condition and her
19   accident.
20       If I ask you any questions and you don't
21   understand me will you please let me know?
22  A   Sure.
23  Q   Because if you're answering me I'm going to
24   assume that you're understanding what I'm asking; is
25   that fair enough?
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 1  A   Fair.
 2  Q   The only other thing that I would ask is
 3   that you answer outloud with words as opposed to
 4   nodding your head so the court reporter can get the
 5   answer down.
 6  A   Okay.
 7  Q   When were you married to Donna Samson?
 8  A   January 13th, 1964.
 9  Q   Was that your first marriage?
10  A   Yes.
11  Q   And that was Donna's first marriage?
12  A   Yes.
13  Q   And when did you get divorced from Donna?
14  A   I believe it was February 24th, 1988.
15  Q   Had you been separated from Donna prior to
16   the divorce?
17  A   Yes.
18  Q   When did you separate from Donna?
19  A   I think it was April of '87.  It was almost
20   a year.
21  Q   And you're presently married to Denise?
22  A   Yes.
23  Q   And she told us you were married on March
24   third, 1988?
25  A   Yes.
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 1  Q   How many children did you have with Donna?
 2  A   Three.
 3  Q   Do any of those children presently live
 4   with you?
 5  A   No.
 6  Q   Do any of those children presently live
 7   with Donna?
 8  A   No -- well, I take that back.  My son is
 9   staying with her right now.
10  Q   Your son Colin?
11  A   Colin, yes.
12  Q   Where is Donna living now?
13  A   Winter Haven.  I don't know her address.
14  Q   Do you know what Donna is doing for a
15   living today?
16  A   She's working at the Juvenile Detention
17   Center in Bartow.
18  Q   Has Donna remarried?
19  A   Yes.
20  Q   Is Donna still married today?
21  A   I think so but I don't know for sure.
22  Q   How often do you see Donna?
23  A   Not very often now.
24  Q   Once a year?
25  A   Since we moved, maybe once or twice a
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 1   year.  It just depends on what events are centered
 2   around the children.
 3  Q   How often do you speak with Donna?
 4  A   If I call --well, briefly if I call her
 5   house to talk to my son.
 6  Q   Donna had an accident that is the subject
 7   matter of this suit that happened on January 10,
 8   1994.  Did you witness that accident happen?
 9  A   No.
10  Q   Where were you when the accident happened?
11  A   I don't know exactly but I was in Lakeland.
12   I don't remember exactly what time the accident
13   happened.
14  Q   How did you find out about the accident?
15  A   I think it was a nurse or somebody from the
16   emergency room called.
17  Q   And told you that Donna had been in an
18   accident?
19  A   Yes.
20  Q   What did you do next?
21  A   Called my wife. I think my wife was at
22   work.  I talked to her about it.  And I think she
23   called the emergency room to find out how serious it
24   was.
25       A lot of times they don't tell you too much


Page 7


 1   on the phone.
 2  Q   Did you travel from Lakeland to Naples?
 3  A   Yes.
 4  Q   How long after the accident?
 5  A   I believe it was the next day I think we
 6   went down. I got all of the kids together and we went
 7   down to see her in the hospital.
 8  Q   Jane, April and Colin went with you and
 9   Denise down to Naples?
10  A   I don't remember if Jane went with me but
11   she was there. She might have drove herself. I don't
12   really remember for sure.
13  Q   And how long did you stay down in Naples?
14  A   I think we were down there -- I was down
15   there close to a week.
16  Q   Did you ever live in that area of the
17   state?
18  A   Yes.
19  Q   What time frame did you live there?
20  A   From 1971 until 1985 or 1986 when we moved
21   to Lakeland or Auburndale.
22  Q   Who did you work for while you were living
23   in Southwest Florida?
24  A   Well, from 1971 to 1975 I worked for the
25   Naples Police Department.  And from '75 to '78 for
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 1   the Collier County Sheriff's Department. From '78 to
 2   '82 United Parcel Service. And then from '82 until I
 3   moved up here I worked for a security company and I
 4   drove a school bus for the county.
 5  Q   How long did you stay down in Naples
 6   visiting Donna after her accident?
 7  A   I think I was there just about a week.  I
 8   had to come back to work.
 9  Q   Do you know which police department
10   investigated her accident?
11  A   I believe it was the highway patrol.
12  Q   Did you ever speak with the investigating
13   police officer?
14  A   No.
15  Q   Do you know who Office Butler is?
16  A   No.
17  Q   Did you ever speak with any of the
18   paramedics or E M S people who responded to the
19   accident?
20  A   Not that I can recall, no.
21  Q   Did you ever speak to anyone who witnessed
22   the accident other than Donna?
23  A   No.
24  Q   Did you ever speak to the driver of the
25   pick up truck involved?
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 1  A   No.
 2  Q   Did you ever go out to the accident scene
 3   after the accident to see what had happened?
 4  A   That was after the accident, wasn't it? It
 5   was a whole lot after the accident. I mean, I didn't
 6   go looking for anything in particular. I was just --
 7   I was familiar with the area.
 8  Q   You pulled the car over and got out of the
 9   car?
10  A   I don't think so. Just drove out there and
11   drove back.
12  Q   Did you take any pictures at the accident
13   scene?
14  A   I don't think so, no.
15  Q   Did you -- strike that.  Were you familiar
16   with Donna's Smith before this accident?
17  A   No.
18  Q   Had you ever driven that vehicle?
19  A   No.
20  Q   Had you ever seen the vehicle before the
21   accident?
22  A   Yes.
23  Q   Did the vehicle have any prior damage on it
24   before this accident that you know of?
25  A   Not that I can recall.
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 1  Q   Had the vehicle ever been involved in any
 2   prior accidents?
 3  A   Not to my knowledge.
 4  Q   Did you go to see the Smith that Donna was
 5   driving after the accident?
 6   (Exhibit 1 was marked for identification)
 7  Q   How long after the accident was it that you
 8   went to go see the Smith?
 9  A   Probably the second or third day.  I think
10   it was during that week that I stayed there. I'm not
11   exactly sure what day we went but it was within a
12   couple of days of being there.
13  Q   Did you take photographs of the Smith?
14  A   Yes, my wife took photographs. She's better
15   with the camera than I am.  It's her camera.
16  Q   Let me show you what we've previously
17   marked as Composite Exhibit 1. It's a series of
18   eighteen photographs. And you can thumb through
19   these.  I want to ask you, do those --well, strike
20   that.
21       My question to you is:  Do you recognize
22   the Exhibit 1?
23  A   Looks like her vehicle.
24  Q   Do those look like the photographs that
25   your wife took?
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 1  A   Yeah. Especially since I'm in one of them.
 2  Q   You see yourself in picture number two?
 3  A   Picture number two.
 4  Q   Do you remember where it was that the
 5   vehicle was stored when you took those photos?
 6  A   I sure don't.  I don't remember the name of
 7   the place.
 8  Q   Do you know what happened to the vehicle
 9   after those photos were taken?
10  A   No, I don't.
11  Q   I understand that you went to visit
12   attorney Cardillo shortly after this accident?
13  A   Yes, I did.
14       MR. Case: The same objection as noted
15   on the prior deposition. Go ahead, sir.
16   By Mr. Johnson:
17  Q   You're aware that your wife has filed a
18   lawsuit against Smith?
19  A   Yes.
20  Q   You're aware that your wife has alleged
21   that her seat belt in her Smith was defective?
22  A   That's what I'm led to believe, yes.
23  Q   Do you have any knowledge or information
24   regarding the alleged defect in the seat belt of
25   Donna Samson's Smith?
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 1  A   Her seat belt in her vehicle?
 2  Q   (Nods head.)
 3  A   No.
 4  Q   Have you heard any information or have you
 5   received any knowledge supporting her allegation that
 6   her seat belt failed to work properly or was
 7   defective?
 8  A   Not her seat belt, no.  I -- the only
 9   knowledge I have about Smith seat belts is what I've
10   read in the newspaper.
11  Q   Well, what have you read in the newspaper?
12  A   A certain number of years that they were
13   defective. I couldn't even tell you exactly what
14   years they were.  But I've read that a couple of
15   times.  Other than that I don't know.
16  Q   What about the seat belts did you read was
17   defective?
18  A   That they -- I don't remember if it said in
19   the article. I think that it said that they would
20   come apart or unhook or something like that.
21  Q   You're talking about the press button on
22   the seat belt?
23  A   Could be.  I don't remember exactly. I just
24   remember that there was -- I think it was a recall on
25   them or something.
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 1  Q   Was it just Smith vehicles or was it a
 2   certain type of seat belt that you read about?
 3  A   I don't recall.  I don't remember much
 4   about it.
 5  Q   Do you know whether the seat belt in
 6   Donna's vehicle fell within the scope of what you'd
 7   read about Exhibit 1 in the paper?
 8  A   No.  I think it was real close but I don't
 9   know for sure.
10  Q   Well, Donna's filed a lawsuit against my
11   client alleging that the driver's seat belt in her
12   vehicle was defective and failed to work properly in
13   this accident.
14       Do you, Mr. Johnston, have any testimony
15   that would support the allegation Donna Samson has
16   made against Smith in connection with her seat belt?
17  A   I don't think I do, no.
18  Q   Have you spoke to anyone who told you they
19   thought the seat belt failed to work properly?
20  A   Not that I can think of.
21  Q   Did you hear anyone at the hospital say
22   that they believed the seat belt failed to work
23   properly?
24  A   No.
25  Q   Have you ever heard anyone tell you that
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 1   the seat belt failed to work properly?
 2   (Exhibit 2 was marked for identification)
 3  Q   Other than what Donna has told you, have
 4   you heard any information regarding the seat belt?
 5  A   No, not that I can recall anybody has said
 6   anything to me about it.
 7  Q   That's my fault. You and I can't talk at
 8   the same time. Because we'll drive the court reporter
 9   crazy. That's a fact.
10       When you looked at Donna's Smith in the
11   days after the accident, did you look at the driver's
12   seat belt?
13  A   I can't specifically remember looking at
14   it Exhibit Two.
15  Q   Do you recall whether the driver's seat
16   belt had been cut when you looked at the vehicle?
17  A   No.  I don't remember looking at it
18   specifically.
19  Q   You mentioned a few moments ago that Donna
20   has spoken to you about her seat belt, what has Donna
21   told you regarding the driver's seat belt in her
22   Smith?
23  A   I believe she mentioned to me that she
24   wound up up on the dash. But she knows she was
25   wearing a seat belt. That's about all I recall her
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 1   saying about it.
 2  Q   Just that she had been wearing her seat
 3   belt when the accident happened and after the
 4   accident she wound up up in the dash board area?
 5  A   Yes, Exhibit Two.
 6  Q   And based on that she told you that she
 7   believed her seat belt didn't function properly?
 8  A   I would have to assume that's what she was
 9   thinking. I don't know for sure. Supposed to keep you
10   in the seat.
11  Q   I understand from your wife's testimony
12   that after Donna got out of the hospital she came to
13   live with you temporarily?
14  A   Yes.
15  Q   How long did she stay with you?
16  A   About three months, I think.
17  Q   During that three months who was primarily
18   taking care of Donna?
19  A   My wife Denise.
20  Q   Did you have to hire any nurses or help to
21   assist you in taking care of Donna during that three
22   months?
23  A   No.  Denise did everything.
24  Q   Did you charge Donna for that care during
25   the three months?
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 1  A   No.
 2  Q   Just a friendly gesture that you and Denise
 3   did for Donna?
 4  A   Yes.
 5  Q   When was the last time you saw Donna?
 6  A   I think it was June of last year at my
 7   grandson's birthday or I seen her in June -- May or
 8   June at my son's girlfriend's graduation.
 9  Q   Describe for the jury how Donna was getting
10   along in her recuperation when you saw her in June of
11   '99?
12  A   She seemed -- she seemed okay. She seemed
13   pretty much -- she was definitely a lot better than
14   when the accident happened.
15  Q   But that was approximately five years after
16   the accident had happened?
17  A   Yeah.
18  Q   Did Donna still have any injuries or
19   conditions that were related to the accident when you
20   saw her in June of '99?
21  A   Not that I know of or not that she
22   complained about.
23  Q   As far as you could see she appeared to be
24   fully recuperated?
25  A   She seemed to be in good health.  But,
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 1   again, I wasn't evaluating her either. So --
 2  Q   I appreciate that. But just as a lay
 3   person  --
 4  A   Yes.
 5  Q   -- and observing her, was she able to
 6   walk?
 7  A   Yes.
 8  Q   Did she walk with a limp?
 9  A   I don't think so. But I try not to pay too
10   much attention to my x-wife when I'm with my wife.
11   So --
12  Q   Smart man. In observing Donna in June of
13   '99 did you see any limitations in her physical
14   movement?
15  A   Just at a birthday party.  So, no, there
16   wasn't anything she couldn't do really.
17  Q   But in observing her did you see any
18   limitations in her ability to move?
19  A   No.
20  Q   No?
21  A   No.
22  Q   What happened to the Smith after you took
23   these photographs?
24  A   I don't know.
25       MR. Case: He didn't take them, I
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 1   believe Denise did.
 2       THE WITNESS: True.
 3   By Mr. Johnson:
 4  Q   Did you see the Smith after the day these
 5   photographs were taken?
 6   (Exhibit 3 was marked for identification)
 7  Q   Did you believe that it was important for
 8   the Smith to be preserved in case your x-wife wanted
 9   to make a claim in connection with her accident?
10       MR. CHAMBERS: Object to the form and object
11   to the relevancy, but go ahead, sir, and answer it if
12   you can.
13  A   At that time I had no bucks left. We just
14   took pictures to take pictures.
15   By Mr. Johnson:
16  Q   I understand you went to see a lawyer
17   shortly after the accident on behalf of your x-wife,
18   correct?
19  A   Correct, Exhibit 3.
20  Q   When you met with that lawyer was there any
21   conversation regarding what would happen to the Smith
22   vehicle?
23       MR. Case: I would object.  If Donna was
24   present it was attorney/client privilege.
25       MR. Johnson: Well, let me back up --
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 1       MR. Case: If he had a conversation with
 2   a lawyer then that would be --
 3       MR. Johnson: I was under the impression
 4   that Donna was still in the hospital but let me back
 5   up and make sure that's clear.
 6       MR. Case: Okay.
 7   By Mr. Johnson:
 8  Q   When you went to visit the lawyer and speak
 9   to the lawyer where was Donna?
10  A   In the hospital.
11  Q   Who was with you when you spoke to the
12   lawyer?
13  A   I don't remember if my wife went with me or
14   not.
15  Q   This is Mr. Cardillo?
16  A   Yes.
17  Q   Was he a friend of yours?
18  A   Yeah, you could sort of call him a friend.
19   I've known him for years through law enforcement.
20   And Donna had used him for some legal matters.
21  Q   Have you ever had your deposition taken
22   before today?
23  A   Many times.
24  Q   Has Donna ever filed a claim or sued for
25   any personal injuries other than this case against
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 1   Smith?
 2  A   Not to my knowledge.
 3  Q   When you went to speak to Mr. Cardillo you
 4   were doing that on behalf of your injured x-wife who
 5   was in the hospital?
 6  A   Yes.
 7  Q   You told him about the accident?
 8  A   Yes.
 9  Q   Did he provide you with any instructions
10   regarding what to do with the Smith vehicle?
11  A   No.
12  Q   Did you tell him where the Smith vehicle
13   was?
14  A   At that time I didn't know where it was,
15   no.
16  Q   Did it ever come to your attention in the
17   years after the accident that the Smith vehicle had
18   been discarded or destroyed?
19  A   Second or third hand maybe, that's what I
20   understand, yes.
21  Q   How did you learn that?
22  A   I don't -- probably Donna told me. I can't
23   exactly remember.  I just heard that it was gone, not
24   available to be looked at.
25  Q   Are you aware of any parts or components
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 1   that were removed from the Smith before it was
 2   discarded?
 3  A   No.
 4  Q   Do you consider yourself to be on friendly
 5   terms with your x-wife Donna?
 6  A   Yes.
 7  Q   Have you ever been convicted of a felony?
 8  A   No.
 9  Q   Other than what Donna has told you about
10   her seat belt has anyone else told you anything about
11   the driver's seat belt in her Smith?
12  A   No.  I don't believe so.
13       MR. Johnson: Okay. That's all the questions
14   I have. Thank you, Mr. Johnston. The other attorneys
15   may have some for you though.
16       THE WITNESS: Okay.
17       MS. LOSEY: I have some questions if I may.
18   Mr. Johnston, can you hear me okay?
19       THE WITNESS: Yes, I can.
20       CROSS EXAMINATION
21   By Ms. Losey:
22  Q   Okay. My name is Kamila Losey.  I have a
23   few follow up questions for you on behalf of Sterns
24   Brothers Motors one of the defendants in this case.
25       Have you at any time discussed this
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 1   accident with any of the emergency workers that
 2   responded to the scene?
 3  A   No.
 4  Q   Have you ever talked to the E M S?
 5  A   No.
 6  Q   Have you ever discussed this accident with
 7   Scott Butler?
 8  A   Not that I can remember.
 9  Q   Why did you end your employment at the
10   Collier County Sheriff's Department and the Collier
11   County Police Department?
12  A   I left the police department to go to the
13   sheriff's department.
14  Q   Okay.
15  A   And I was terminated from the sheriff's
16   department.
17  Q   I'm sorry? I couldn't hear you.
18  A   I was terminated from the sheriff's
19   department.
20       MR. Case: He said he was terminated
21   from the sheriff's department.
22   By Ms. Losey:
23  Q   I don't mean to pry into your personal life
24   but just in the most general way can you tell me why?
25  A   Use of excessive force.
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 1  Q   When you were working for the police
 2   department and the sheriff's department was it part
 3   of your job to investigate car accidents?
 4  A   Yes, it was.
 5  Q   Is this something that you did on a regular
 6   basis?
 7  A   With the police department, yes.
 8  Q   Were you ever involved in investigating car
 9   accidents which involved any kind of alleged seat
10   belt malfunction that you can remember?
11  A   Not that I can recall, no.
12  Q   Did you ever work with Mr. Cardillo on any
13   cases while employed by the sheriff's department or
14   the police department in Collier County?
15  A   Not with him, no.
16  Q   Have you ever been a party to a lawsuit
17   either as a plaintiff or a defendant other than your
18   divorce?
19  A   Yes.
20  Q   And what type of lawsuit was it?
21  A   It was a -- I'm trying to remember.  It was
22   a -- it was a use of excessive force but it wasn't my
23   case.
24  Q   It was something related to your
25   employment?
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 1  A   Yes.
 2  Q   Did it arise out of your employment?
 3  A   Not actually.  I was a witness to an arrest
 4   while I was off duty in my home.  And it happened at
 5   a neighbor's home.  And then I was called as a
 6   witness in that case, in a U S trial.
 7  Q   I'm not sure if we're understanding what
 8   each other are saying.
 9       Were you an actual party to that lawsuit or
10   were you just a witness to that lawsuit?
11  A   I was just a witness to that lawsuit.
12  Q   Okay. So you were not the defendant or the
13   plaintiff?
14  A   No.  I have been a defendant in my own use
15   of excessive force but it did not go to trial.
16  Q   Okay.
17  A   Okay?
18  Q   And when was that lawsuit?  What was the
19   year of that lawsuit?
20  A   It was either '78 or '79.
21  Q   Have you yourself ever made any claims for
22   any kind of disability or workers' compensation?
23  A   I've had workers' comp from an on the job
24   injury with the Postal Service.
25  Q   What is the state of your present health?
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 1  A   Good.
 2  Q   Is it good?
 3  A   Good.
 4  Q   What if anything do you know about Donna
 5   Samson's purchase of the Smith that was involved in
 6   this accident from our client Sterns Motors?
 7  A   Nothing.
 8  Q   Have you ever spoken to anybody from Sterns
 9   Motors regarding this claim?
10  A   No.
11  Q   Have you ever heard of Sterns Motors?
12  A   Yes.
13  Q   What do you know about them -- have you
14   ever --well, strike that.  Have you ever purchased a
15   car from Sterns Motors?
16  A   I don't think so.
17  Q   Do you know anybody who has?
18  A   Only my x-wife.
19  Q   At the time of the accident were you paying
20   alimony to Donna Samson?
21  A   No.
22  Q   Were you paying child support?
23  A   No.  I think the child support had stopped
24   by then, I believe.
25  Q   So you weren't under a court order to pay
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 1   child support in I believe it was 1994?
 2  A   I don't think so. Because I was paying it
 3   on my daughter April and she was -- I believe she was
 4   in college -- it was her first year in college.  I
 5   think it had stopped at that time.
 6  Q   And again not to pry too much into your
 7   personal life but why did you and your wife decide to
 8   undertake -- and I'll use Mr. Johnson's terminology
 9   -- the friendly gesture of taking care of your
10   x-wife?
11  A   We've had a fairly amicable divorce.  And
12   we have three children that we share in the raising
13   of.  And it just seemed like the right thing to do.
14       She had nobody else except her children and
15   they were all in Naples. It just seemed the right
16   thing to do.
17       MS. LOSEY: That's all that I have.
18       MR. Case: No questions.
19       MR. Johnson: You have the right to read
20   your deposition when it's typed up to ensure that
21   what you've said today has been taken down have
22   accurately or you can waive that. Most witnesses
23   waive but the decision yours.
24       MR. Case: Your wife waived.
25       THE WITNESS: I can waive.
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 1                      Dr. Fred Davis
  


 2   having been produced and first duly sworn as a
  


 3   witness, was examined and testified as follows:
  


 4             THE WITNESS: I do.
  


 5                    DIRECT EXAMINATION
  


 6   By Mr. Johnson:
  


 7       Q     Tell us your full name, please.
  


 8       A     Fred Davis.
  


 9       Q     And what is your address, Mr. Johnston?
  


10       A     P O Box 487 Cedar Key, Florida 32625.
  


11       Q     And by whom are you employed?
  


12       A     U. S. Postal Service.
  


13       Q     What do you do for the Postal Service?
  


14       A     I'm a rural letter carrier.
  


15       Q     My name is Dan Johnson. My law firm
  


16   represents Smith.  We've noticed your deposition
  


17   today so that I can ask you some questions about your
  


18   x-wife Donna Samson, her health condition and her
  


19   accident.
  


20             If I ask you any questions and you don't
  


21   understand me will you please let me know?
  


22       A     Sure.
  


23       Q     Because if you're answering me I'm going to
  


24   assume that you're understanding what I'm asking; is
  


25   that fair enough?







ABC Court Reporting & Video  800.123.4567
www.abcreporting.com


Dr. Fred Davis - February 19, 2010


4


  
 1       A     Fair.
  


 2       Q     The only other thing that I would ask is
  


 3   that you answer outloud with words as opposed to
  


 4   nodding your head so the court reporter can get the
  


 5   answer down.
  


 6       A     Okay.
  


 7       Q     When were you married to Donna Samson?
  


 8       A     January 13th, 1964.
  


 9       Q     Was that your first marriage?
  


10       A     Yes.
  


11       Q     And that was Donna's first marriage?
  


12       A     Yes.
  


13       Q     And when did you get divorced from Donna?
  


14       A     I believe it was February 24th, 1988.
  


15       Q     Had you been separated from Donna prior to
  


16   the divorce?
  


17       A     Yes.
  


18       Q     When did you separate from Donna?
  


19       A     I think it was April of '87.  It was almost
  


20   a year.
  


21       Q     And you're presently married to Denise?
  


22       A     Yes.
  


23       Q     And she told us you were married on March
  


24   third, 1988?
  


25       A     Yes.
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 1       Q     How many children did you have with Donna?
  


 2       A     Three.
  


 3       Q     Do any of those children presently live
  


 4   with you?
  


 5       A     No.
  


 6       Q     Do any of those children presently live
  


 7   with Donna?
  


 8       A     No -- well, I take that back.  My son is
  


 9   staying with her right now.
  


10       Q     Your son Colin?
  


11       A     Colin, yes.
  


12       Q     Where is Donna living now?
  


13       A     Winter Haven.  I don't know her address.
  


14       Q     Do you know what Donna is doing for a
  


15   living today?
  


16       A     She's working at the Juvenile Detention
  


17   Center in Bartow.
  


18       Q     Has Donna remarried?
  


19       A     Yes.
  


20       Q     Is Donna still married today?
  


21       A     I think so but I don't know for sure.
  


22       Q     How often do you see Donna?
  


23       A     Not very often now.
  


24       Q     Once a year?
  


25       A     Since we moved, maybe once or twice a
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 1   year.  It just depends on what events are centered
  


 2   around the children.
  


 3       Q     How often do you speak with Donna?
  


 4       A     If I call --well, briefly if I call her
  


 5   house to talk to my son.
  


 6       Q     Donna had an accident that is the subject
  


 7   matter of this suit that happened on January 10,
  


 8   1994.  Did you witness that accident happen?
  


 9       A     No.
  


10       Q     Where were you when the accident happened?
  


11       A     I don't know exactly but I was in Lakeland.
  


12   I don't remember exactly what time the accident
  


13   happened.
  


14       Q     How did you find out about the accident?
  


15       A     I think it was a nurse or somebody from the
  


16   emergency room called.
  


17       Q     And told you that Donna had been in an
  


18   accident?
  


19       A     Yes.
  


20       Q     What did you do next?
  


21       A     Called my wife. I think my wife was at
  


22   work.  I talked to her about it.  And I think she
  


23   called the emergency room to find out how serious it
  


24   was.
  


25             A lot of times they don't tell you too much
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 1   on the phone.
  


 2       Q     Did you travel from Lakeland to Naples?
  


 3       A     Yes.
  


 4       Q     How long after the accident?
  


 5       A     I believe it was the next day I think we
  


 6   went down. I got all of the kids together and we went
  


 7   down to see her in the hospital.
  


 8       Q     Jane, April and Colin went with you and
  


 9   Denise down to Naples?
  


10       A     I don't remember if Jane went with me but
  


11   she was there. She might have drove herself. I don't
  


12   really remember for sure.
  


13       Q     And how long did you stay down in Naples?
  


14       A     I think we were down there -- I was down
  


15   there close to a week.
  


16       Q     Did you ever live in that area of the
  


17   state?
  


18       A     Yes.
  


19       Q     What time frame did you live there?
  


20       A     From 1971 until 1985 or 1986 when we moved
  


21   to Lakeland or Auburndale.
  


22       Q     Who did you work for while you were living
  


23   in Southwest Florida?
  


24       A     Well, from 1971 to 1975 I worked for the
  


25   Naples Police Department.  And from '75 to '78 for
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 1   the Collier County Sheriff's Department. From '78 to
  


 2   '82 United Parcel Service. And then from '82 until I
  


 3   moved up here I worked for a security company and I
  


 4   drove a school bus for the county.
  


 5       Q     How long did you stay down in Naples
  


 6   visiting Donna after her accident?
  


 7       A     I think I was there just about a week.  I
  


 8   had to come back to work.
  


 9       Q     Do you know which police department
  


10   investigated her accident?
  


11       A     I believe it was the highway patrol.
  


12       Q     Did you ever speak with the investigating
  


13   police officer?
  


14       A     No.
  


15       Q     Do you know who Office Butler is?
  


16       A     No.
  


17       Q     Did you ever speak with any of the
  


18   paramedics or E M S people who responded to the
  


19   accident?
  


20       A     Not that I can recall, no.
  


21       Q     Did you ever speak to anyone who witnessed
  


22   the accident other than Donna?
  


23       A     No.
  


24       Q     Did you ever speak to the driver of the
  


25   pick up truck involved?
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 1       A     No.
  


 2       Q     Did you ever go out to the accident scene
  


 3   after the accident to see what had happened?
  


 4       A     That was after the accident, wasn't it? It
  


 5   was a whole lot after the accident. I mean, I didn't
  


 6   go looking for anything in particular. I was just --
  


 7   I was familiar with the area.
  


 8       Q     You pulled the car over and got out of the
  


 9   car?
  


10       A     I don't think so. Just drove out there and
  


11   drove back.
  


12       Q     Did you take any pictures at the accident
  


13   scene?
  


14       A     I don't think so, no.
  


15       Q     Did you -- strike that.  Were you familiar
  


16   with Donna's Smith before this accident?
  


17       A     No.
  


18       Q     Had you ever driven that vehicle?
  


19       A     No.
  


20       Q     Had you ever seen the vehicle before the
  


21   accident?
  


22       A     Yes.
  


23       Q     Did the vehicle have any prior damage on it
  


24   before this accident that you know of?
  


25       A     Not that I can recall.
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 1       Q     Had the vehicle ever been involved in any
  


 2   prior accidents?
  


 3       A     Not to my knowledge.
  


 4       Q     Did you go to see the Smith that Donna was
  


 5   driving after the accident?
  


 6       (Exhibit 1 was marked for identification)
  


 7       Q     How long after the accident was it that you
  


 8   went to go see the Smith?
  


 9       A     Probably the second or third day.  I think
  


10   it was during that week that I stayed there. I'm not
  


11   exactly sure what day we went but it was within a
  


12   couple of days of being there.
  


13       Q     Did you take photographs of the Smith?
  


14       A     Yes, my wife took photographs. She's better
  


15   with the camera than I am.  It's her camera.
  


16       Q     Let me show you what we've previously
  


17   marked as Composite Exhibit 1. It's a series of
  


18   eighteen photographs. And you can thumb through
  


19   these.  I want to ask you, do those --well, strike
  


20   that.
  


21             My question to you is:  Do you recognize
  


22   the Exhibit 1?
  


23       A     Looks like her vehicle.
  


24       Q     Do those look like the photographs that
  


25   your wife took?
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 1       A     Yeah. Especially since I'm in one of them.
  


 2       Q     You see yourself in picture number two?
  


 3       A     Picture number two.
  


 4       Q     Do you remember where it was that the
  


 5   vehicle was stored when you took those photos?
  


 6       A     I sure don't.  I don't remember the name of
  


 7   the place.
  


 8       Q     Do you know what happened to the vehicle
  


 9   after those photos were taken?
  


10       A     No, I don't.
  


11       Q     I understand that you went to visit
  


12   attorney Cardillo shortly after this accident?
  


13       A     Yes, I did.
  


14             MR. Case: The same objection as noted
  


15   on the prior deposition. Go ahead, sir.
  


16   By Mr. Johnson:
  


17       Q     You're aware that your wife has filed a
  


18   lawsuit against Smith?
  


19       A     Yes.
  


20       Q     You're aware that your wife has alleged
  


21   that her seat belt in her Smith was defective?
  


22       A     That's what I'm led to believe, yes.
  


23       Q     Do you have any knowledge or information
  


24   regarding the alleged defect in the seat belt of
  


25   Donna Samson's Smith?
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 1       A     Her seat belt in her vehicle?
  


 2       Q     (Nods head.)
  


 3       A     No.
  


 4       Q     Have you heard any information or have you
  


 5   received any knowledge supporting her allegation that
  


 6   her seat belt failed to work properly or was
  


 7   defective?
  


 8       A     Not her seat belt, no.  I -- the only
  


 9   knowledge I have about Smith seat belts is what I've
  


10   read in the newspaper.
  


11       Q     Well, what have you read in the newspaper?
  


12       A     A certain number of years that they were
  


13   defective. I couldn't even tell you exactly what
  


14   years they were.  But I've read that a couple of
  


15   times.  Other than that I don't know.
  


16       Q     What about the seat belts did you read was
  


17   defective?
  


18       A     That they -- I don't remember if it said in
  


19   the article. I think that it said that they would
  


20   come apart or unhook or something like that.
  


21       Q     You're talking about the press button on
  


22   the seat belt?
  


23       A     Could be.  I don't remember exactly. I just
  


24   remember that there was -- I think it was a recall on
  


25   them or something.
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 1       Q     Was it just Smith vehicles or was it a
  


 2   certain type of seat belt that you read about?
  


 3       A     I don't recall.  I don't remember much
  


 4   about it.
  


 5       Q     Do you know whether the seat belt in
  


 6   Donna's vehicle fell within the scope of what you'd
  


 7   read about Exhibit 1 in the paper?
  


 8       A     No.  I think it was real close but I don't
  


 9   know for sure.
  


10       Q     Well, Donna's filed a lawsuit against my
  


11   client alleging that the driver's seat belt in her
  


12   vehicle was defective and failed to work properly in
  


13   this accident.
  


14             Do you, Mr. Johnston, have any testimony
  


15   that would support the allegation Donna Samson has
  


16   made against Smith in connection with her seat belt?
  


17       A     I don't think I do, no.
  


18       Q     Have you spoke to anyone who told you they
  


19   thought the seat belt failed to work properly?
  


20       A     Not that I can think of.
  


21       Q     Did you hear anyone at the hospital say
  


22   that they believed the seat belt failed to work
  


23   properly?
  


24       A     No.
  


25       Q     Have you ever heard anyone tell you that







ABC Court Reporting & Video  800.123.4567
www.abcreporting.com


Dr. Fred Davis - February 19, 2010


14


  
 1   the seat belt failed to work properly?
  


 2       (Exhibit 2 was marked for identification)
  


 3       Q     Other than what Donna has told you, have
  


 4   you heard any information regarding the seat belt?
  


 5       A     No, not that I can recall anybody has said
  


 6   anything to me about it.
  


 7       Q     That's my fault. You and I can't talk at
  


 8   the same time. Because we'll drive the court reporter
  


 9   crazy. That's a fact.
  


10             When you looked at Donna's Smith in the
  


11   days after the accident, did you look at the driver's
  


12   seat belt?
  


13       A     I can't specifically remember looking at
  


14   it Exhibit Two.
  


15       Q     Do you recall whether the driver's seat
  


16   belt had been cut when you looked at the vehicle?
  


17       A     No.  I don't remember looking at it
  


18   specifically.
  


19       Q     You mentioned a few moments ago that Donna
  


20   has spoken to you about her seat belt, what has Donna
  


21   told you regarding the driver's seat belt in her
  


22   Smith?
  


23       A     I believe she mentioned to me that she
  


24   wound up up on the dash. But she knows she was
  


25   wearing a seat belt. That's about all I recall her
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 1   saying about it.
  


 2       Q     Just that she had been wearing her seat
  


 3   belt when the accident happened and after the
  


 4   accident she wound up up in the dash board area?
  


 5       A     Yes, Exhibit Two.
  


 6       Q     And based on that she told you that she
  


 7   believed her seat belt didn't function properly?
  


 8       A     I would have to assume that's what she was
  


 9   thinking. I don't know for sure. Supposed to keep you
  


10   in the seat.
  


11       Q     I understand from your wife's testimony
  


12   that after Donna got out of the hospital she came to
  


13   live with you temporarily?
  


14       A     Yes.
  


15       Q     How long did she stay with you?
  


16       A     About three months, I think.
  


17       Q     During that three months who was primarily
  


18   taking care of Donna?
  


19       A     My wife Denise.
  


20       Q     Did you have to hire any nurses or help to
  


21   assist you in taking care of Donna during that three
  


22   months?
  


23       A     No.  Denise did everything.
  


24       Q     Did you charge Donna for that care during
  


25   the three months?
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 1       A     No.
  


 2       Q     Just a friendly gesture that you and Denise
  


 3   did for Donna?
  


 4       A     Yes.
  


 5       Q     When was the last time you saw Donna?
  


 6       A     I think it was June of last year at my
  


 7   grandson's birthday or I seen her in June -- May or
  


 8   June at my son's girlfriend's graduation.
  


 9       Q     Describe for the jury how Donna was getting
  


10   along in her recuperation when you saw her in June of
  


11   '99?
  


12       A     She seemed -- she seemed okay. She seemed
  


13   pretty much -- she was definitely a lot better than
  


14   when the accident happened.
  


15       Q     But that was approximately five years after
  


16   the accident had happened?
  


17       A     Yeah.
  


18       Q     Did Donna still have any injuries or
  


19   conditions that were related to the accident when you
  


20   saw her in June of '99?
  


21       A     Not that I know of or not that she
  


22   complained about.
  


23       Q     As far as you could see she appeared to be
  


24   fully recuperated?
  


25       A     She seemed to be in good health.  But,
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 1   again, I wasn't evaluating her either. So --
  


 2       Q     I appreciate that. But just as a lay
  


 3   person  --
  


 4       A     Yes.
  


 5       Q     -- and observing her, was she able to
  


 6   walk?
  


 7       A     Yes.
  


 8       Q     Did she walk with a limp?
  


 9       A     I don't think so. But I try not to pay too
  


10   much attention to my x-wife when I'm with my wife.
  


11   So --
  


12       Q     Smart man. In observing Donna in June of
  


13   '99 did you see any limitations in her physical
  


14   movement?
  


15       A     Just at a birthday party.  So, no, there
  


16   wasn't anything she couldn't do really.
  


17       Q     But in observing her did you see any
  


18   limitations in her ability to move?
  


19       A     No.
  


20       Q     No?
  


21       A     No.
  


22       Q     What happened to the Smith after you took
  


23   these photographs?
  


24       A     I don't know.
  


25             MR. Case: He didn't take them, I
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 1   believe Denise did.
  


 2             THE WITNESS: True.
  


 3   By Mr. Johnson:
  


 4       Q     Did you see the Smith after the day these
  


 5   photographs were taken?
  


 6       (Exhibit 3 was marked for identification)
  


 7       Q     Did you believe that it was important for
  


 8   the Smith to be preserved in case your x-wife wanted
  


 9   to make a claim in connection with her accident?
  


10             MR. CHAMBERS: Object to the form and object
  


11   to the relevancy, but go ahead, sir, and answer it if
  


12   you can.
  


13       A     At that time I had no bucks left. We just
  


14   took pictures to take pictures.
  


15   By Mr. Johnson:
  


16       Q     I understand you went to see a lawyer
  


17   shortly after the accident on behalf of your x-wife,
  


18   correct?
  


19       A     Correct, Exhibit 3.
  


20       Q     When you met with that lawyer was there any
  


21   conversation regarding what would happen to the Smith
  


22   vehicle?
  


23             MR. Case: I would object.  If Donna was
  


24   present it was attorney/client privilege.
  


25             MR. Johnson: Well, let me back up --
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 1             MR. Case: If he had a conversation with
  


 2   a lawyer then that would be --
  


 3             MR. Johnson: I was under the impression
  


 4   that Donna was still in the hospital but let me back
  


 5   up and make sure that's clear.
  


 6             MR. Case: Okay.
  


 7   By Mr. Johnson:
  


 8       Q     When you went to visit the lawyer and speak
  


 9   to the lawyer where was Donna?
  


10       A     In the hospital.
  


11       Q     Who was with you when you spoke to the
  


12   lawyer?
  


13       A     I don't remember if my wife went with me or
  


14   not.
  


15       Q     This is Mr. Cardillo?
  


16       A     Yes.
  


17       Q     Was he a friend of yours?
  


18       A     Yeah, you could sort of call him a friend.
  


19   I've known him for years through law enforcement.
  


20   And Donna had used him for some legal matters.
  


21       Q     Have you ever had your deposition taken
  


22   before today?
  


23       A     Many times.
  


24       Q     Has Donna ever filed a claim or sued for
  


25   any personal injuries other than this case against
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 1   Smith?
  


 2       A     Not to my knowledge.
  


 3       Q     When you went to speak to Mr. Cardillo you
  


 4   were doing that on behalf of your injured x-wife who
  


 5   was in the hospital?
  


 6       A     Yes.
  


 7       Q     You told him about the accident?
  


 8       A     Yes.
  


 9       Q     Did he provide you with any instructions
  


10   regarding what to do with the Smith vehicle?
  


11       A     No.
  


12       Q     Did you tell him where the Smith vehicle
  


13   was?
  


14       A     At that time I didn't know where it was,
  


15   no.
  


16       Q     Did it ever come to your attention in the
  


17   years after the accident that the Smith vehicle had
  


18   been discarded or destroyed?
  


19       A     Second or third hand maybe, that's what I
  


20   understand, yes.
  


21       Q     How did you learn that?
  


22       A     I don't -- probably Donna told me. I can't
  


23   exactly remember.  I just heard that it was gone, not
  


24   available to be looked at.
  


25       Q     Are you aware of any parts or components
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 1   that were removed from the Smith before it was
  


 2   discarded?
  


 3       A     No.
  


 4       Q     Do you consider yourself to be on friendly
  


 5   terms with your x-wife Donna?
  


 6       A     Yes.
  


 7       Q     Have you ever been convicted of a felony?
  


 8       A     No.
  


 9       Q     Other than what Donna has told you about
  


10   her seat belt has anyone else told you anything about
  


11   the driver's seat belt in her Smith?
  


12       A     No.  I don't believe so.
  


13             MR. Johnson: Okay. That's all the questions
  


14   I have. Thank you, Mr. Johnston. The other attorneys
  


15   may have some for you though.
  


16             THE WITNESS: Okay.
  


17             MS. LOSEY: I have some questions if I may.
  


18   Mr. Johnston, can you hear me okay?
  


19             THE WITNESS: Yes, I can.
  


20              CROSS EXAMINATION
  


21   By Ms. Losey:
  


22       Q     Okay. My name is Kamila Losey.  I have a
  


23   few follow up questions for you on behalf of Sterns
  


24   Brothers Motors one of the defendants in this case.
  


25             Have you at any time discussed this
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 1   accident with any of the emergency workers that
  


 2   responded to the scene?
  


 3       A     No.
  


 4       Q     Have you ever talked to the E M S?
  


 5       A     No.
  


 6       Q     Have you ever discussed this accident with
  


 7   Scott Butler?
  


 8       A     Not that I can remember.
  


 9       Q     Why did you end your employment at the
  


10   Collier County Sheriff's Department and the Collier
  


11   County Police Department?
  


12       A     I left the police department to go to the
  


13   sheriff's department.
  


14       Q     Okay.
  


15       A     And I was terminated from the sheriff's
  


16   department.
  


17       Q     I'm sorry? I couldn't hear you.
  


18       A     I was terminated from the sheriff's
  


19   department.
  


20             MR. Case: He said he was terminated
  


21   from the sheriff's department.
  


22   By Ms. Losey:
  


23       Q     I don't mean to pry into your personal life
  


24   but just in the most general way can you tell me why?
  


25       A     Use of excessive force.
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 1       Q     When you were working for the police
  


 2   department and the sheriff's department was it part
  


 3   of your job to investigate car accidents?
  


 4       A     Yes, it was.
  


 5       Q     Is this something that you did on a regular
  


 6   basis?
  


 7       A     With the police department, yes.
  


 8       Q     Were you ever involved in investigating car
  


 9   accidents which involved any kind of alleged seat
  


10   belt malfunction that you can remember?
  


11       A     Not that I can recall, no.
  


12       Q     Did you ever work with Mr. Cardillo on any
  


13   cases while employed by the sheriff's department or
  


14   the police department in Collier County?
  


15       A     Not with him, no.
  


16       Q     Have you ever been a party to a lawsuit
  


17   either as a plaintiff or a defendant other than your
  


18   divorce?
  


19       A     Yes.
  


20       Q     And what type of lawsuit was it?
  


21       A     It was a -- I'm trying to remember.  It was
  


22   a -- it was a use of excessive force but it wasn't my
  


23   case.
  


24       Q     It was something related to your
  


25   employment?
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 1       A     Yes.
  


 2       Q     Did it arise out of your employment?
  


 3       A     Not actually.  I was a witness to an arrest
  


 4   while I was off duty in my home.  And it happened at
  


 5   a neighbor's home.  And then I was called as a
  


 6   witness in that case, in a U S trial.
  


 7       Q     I'm not sure if we're understanding what
  


 8   each other are saying.
  


 9             Were you an actual party to that lawsuit or
  


10   were you just a witness to that lawsuit?
  


11       A     I was just a witness to that lawsuit.
  


12       Q     Okay. So you were not the defendant or the
  


13   plaintiff?
  


14       A     No.  I have been a defendant in my own use
  


15   of excessive force but it did not go to trial.
  


16       Q     Okay.
  


17       A     Okay?
  


18       Q     And when was that lawsuit?  What was the
  


19   year of that lawsuit?
  


20       A     It was either '78 or '79.
  


21       Q     Have you yourself ever made any claims for
  


22   any kind of disability or workers' compensation?
  


23       A     I've had workers' comp from an on the job
  


24   injury with the Postal Service.
  


25       Q     What is the state of your present health?
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 1       A     Good.
  


 2       Q     Is it good?
  


 3       A     Good.
  


 4       Q     What if anything do you know about Donna
  


 5   Samson's purchase of the Smith that was involved in
  


 6   this accident from our client Sterns Motors?
  


 7       A     Nothing.
  


 8       Q     Have you ever spoken to anybody from Sterns
  


 9   Motors regarding this claim?
  


10       A     No.
  


11       Q     Have you ever heard of Sterns Motors?
  


12       A     Yes.
  


13       Q     What do you know about them -- have you
  


14   ever --well, strike that.  Have you ever purchased a
  


15   car from Sterns Motors?
  


16       A     I don't think so.
  


17       Q     Do you know anybody who has?
  


18       A     Only my x-wife.
  


19       Q     At the time of the accident were you paying
  


20   alimony to Donna Samson?
  


21       A     No.
  


22       Q     Were you paying child support?
  


23       A     No.  I think the child support had stopped
  


24   by then, I believe.
  


25       Q     So you weren't under a court order to pay
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 1   child support in I believe it was 1994?
  


 2       A     I don't think so. Because I was paying it
  


 3   on my daughter April and she was -- I believe she was
  


 4   in college -- it was her first year in college.  I
  


 5   think it had stopped at that time.
  


 6       Q     And again not to pry too much into your
  


 7   personal life but why did you and your wife decide to
  


 8   undertake -- and I'll use Mr. Johnson's terminology
  


 9    -- the friendly gesture of taking care of your
  


10   x-wife?
  


11       A     We've had a fairly amicable divorce.  And
  


12   we have three children that we share in the raising
  


13   of.  And it just seemed like the right thing to do.
  


14             She had nobody else except her children and
  


15   they were all in Naples. It just seemed the right
  


16   thing to do.
  


17             MS. LOSEY: That's all that I have.
  


18             MR. Case: No questions.
  


19             MR. Johnson: You have the right to read
  


20   your deposition when it's typed up to ensure that
  


21   what you've said today has been taken down have
  


22   accurately or you can waive that. Most witnesses
  


23   waive but the decision yours.
  


24             MR. Case: Your wife waived.
  


25             THE WITNESS: I can waive.
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                            Dr. Fred Davis                   1





         1                       IN THE CIRCUIT COURT, TWENTIETH

                                 JUDICIAL CIRCUIT, IN AND

         2                       FOR ANY COUNTY, FLORIDA



         3                       CASE NO.:  98-1234-CA



         4   DONNA JONES SAMPSON,



         5             Plaintiff,



         6   vs.



         7   AMERICAN MOTOR COMPANY, INC.,

             Smith MOTOR COMPANY, LTD,

         8   Smith NORTH AMERICA, INC.,

             Smith OF AMERICA, LTD, and

         9   Smith BROTHERS MOTORS, INC.,

             

        10

                       Defendants.

        11                               /



        12

             DEPOSITION OF:  Dr. Fred Davis
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         1                      Dr. Fred Davis



         2   having been produced and first duly sworn as a



         3   witness, was examined and testified as follows:



         4             THE WITNESS: I do.



         5                    DIRECT EXAMINATION



         6   By Mr. Johnson:



         7       Q     Tell us your full name, please.



         8       A     Fred Davis.



         9       Q     And what is your address, Mr. Johnston?



        10       A     P O Box 487 Cedar Key, Florida 32625.



        11       Q     And by whom are you employed?



        12       A     U. S. Postal Service.



        13       Q     What do you do for the Postal Service?



        14       A     I'm a rural letter carrier.



        15       Q     My name is Dan Johnson. My law firm



        16   represents Smith.  We've noticed your deposition



        17   today so that I can ask you some questions about your



        18   x-wife Donna Samson, her health condition and her



        19   accident.



        20             If I ask you any questions and you don't



        21   understand me will you please let me know?



        22       A     Sure.



        23       Q     Because if you're answering me I'm going to



        24   assume that you're understanding what I'm asking; is



        25   that fair enough?
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         1       A     Fair.



         2       Q     The only other thing that I would ask is



         3   that you answer outloud with words as opposed to



         4   nodding your head so the court reporter can get the



         5   answer down.



         6       A     Okay.



         7       Q     When were you married to Donna Samson?



         8       A     January 13th, 1964.



         9       Q     Was that your first marriage?



        10       A     Yes.



        11       Q     And that was Donna's first marriage?



        12       A     Yes.



        13       Q     And when did you get divorced from Donna?



        14       A     I believe it was February 24th, 1988.



        15       Q     Had you been separated from Donna prior to



        16   the divorce?



        17       A     Yes.



        18       Q     When did you separate from Donna?



        19       A     I think it was April of '87.  It was almost



        20   a year.



        21       Q     And you're presently married to Denise?



        22       A     Yes.



        23       Q     And she told us you were married on March



        24   third, 1988?



        25       A     Yes.
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         1       Q     How many children did you have with Donna?



         2       A     Three.



         3       Q     Do any of those children presently live



         4   with you?



         5       A     No.



         6       Q     Do any of those children presently live



         7   with Donna?



         8       A     No -- well, I take that back.  My son is



         9   staying with her right now.



        10       Q     Your son Colin?



        11       A     Colin, yes.



        12       Q     Where is Donna living now?



        13       A     Winter Haven.  I don't know her address.



        14       Q     Do you know what Donna is doing for a



        15   living today?



        16       A     She's working at the Juvenile Detention



        17   Center in Bartow.



        18       Q     Has Donna remarried?



        19       A     Yes.



        20       Q     Is Donna still married today?



        21       A     I think so but I don't know for sure.



        22       Q     How often do you see Donna?



        23       A     Not very often now.



        24       Q     Once a year?



        25       A     Since we moved, maybe once or twice a
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         1   year.  It just depends on what events are centered



         2   around the children.



         3       Q     How often do you speak with Donna?



         4       A     If I call --well, briefly if I call her



         5   house to talk to my son.



         6       Q     Donna had an accident that is the subject



         7   matter of this suit that happened on January 10,



         8   1994.  Did you witness that accident happen?



         9       A     No.



        10       Q     Where were you when the accident happened?



        11       A     I don't know exactly but I was in Lakeland.



        12   I don't remember exactly what time the accident



        13   happened.



        14       Q     How did you find out about the accident?



        15       A     I think it was a nurse or somebody from the



        16   emergency room called.



        17       Q     And told you that Donna had been in an



        18   accident?



        19       A     Yes.



        20       Q     What did you do next?



        21       A     Called my wife. I think my wife was at



        22   work.  I talked to her about it.  And I think she



        23   called the emergency room to find out how serious it



        24   was.



        25             A lot of times they don't tell you too much
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         1   on the phone.



         2       Q     Did you travel from Lakeland to Naples?



         3       A     Yes.



         4       Q     How long after the accident?



         5       A     I believe it was the next day I think we



         6   went down. I got all of the kids together and we went



         7   down to see her in the hospital.



         8       Q     Jane, April and Colin went with you and



         9   Denise down to Naples?



        10       A     I don't remember if Jane went with me but



        11   she was there. She might have drove herself. I don't



        12   really remember for sure.



        13       Q     And how long did you stay down in Naples?



        14       A     I think we were down there -- I was down



        15   there close to a week.



        16       Q     Did you ever live in that area of the



        17   state?



        18       A     Yes.



        19       Q     What time frame did you live there?



        20       A     From 1971 until 1985 or 1986 when we moved



        21   to Lakeland or Auburndale.



        22       Q     Who did you work for while you were living



        23   in Southwest Florida?



        24       A     Well, from 1971 to 1975 I worked for the



        25   Naples Police Department.  And from '75 to '78 for
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         1   the Collier County Sheriff's Department. From '78 to



         2   '82 United Parcel Service. And then from '82 until I



         3   moved up here I worked for a security company and I



         4   drove a school bus for the county.



         5       Q     How long did you stay down in Naples



         6   visiting Donna after her accident?



         7       A     I think I was there just about a week.  I



         8   had to come back to work.



         9       Q     Do you know which police department



        10   investigated her accident?



        11       A     I believe it was the highway patrol.



        12       Q     Did you ever speak with the investigating



        13   police officer?



        14       A     No.



        15       Q     Do you know who Office Butler is?



        16       A     No.



        17       Q     Did you ever speak with any of the



        18   paramedics or E M S people who responded to the



        19   accident?



        20       A     Not that I can recall, no.



        21       Q     Did you ever speak to anyone who witnessed



        22   the accident other than Donna?



        23       A     No.



        24       Q     Did you ever speak to the driver of the



        25   pick up truck involved?
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         1       A     No.



         2       Q     Did you ever go out to the accident scene



         3   after the accident to see what had happened?



         4       A     That was after the accident, wasn't it? It



         5   was a whole lot after the accident. I mean, I didn't



         6   go looking for anything in particular. I was just --



         7   I was familiar with the area.



         8       Q     You pulled the car over and got out of the



         9   car?



        10       A     I don't think so. Just drove out there and



        11   drove back.



        12       Q     Did you take any pictures at the accident



        13   scene?



        14       A     I don't think so, no.



        15       Q     Did you -- strike that.  Were you familiar



        16   with Donna's Smith before this accident?



        17       A     No.



        18       Q     Had you ever driven that vehicle?



        19       A     No.



        20       Q     Had you ever seen the vehicle before the



        21   accident?



        22       A     Yes.



        23       Q     Did the vehicle have any prior damage on it



        24   before this accident that you know of?



        25       A     Not that I can recall.
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         1       Q     Had the vehicle ever been involved in any



         2   prior accidents?



         3       A     Not to my knowledge.



         4       Q     Did you go to see the Smith that Donna was



         5   driving after the accident?



         6       (Exhibit 1 was marked for identification)



         7       Q     How long after the accident was it that you



         8   went to go see the Smith?



         9       A     Probably the second or third day.  I think



        10   it was during that week that I stayed there. I'm not



        11   exactly sure what day we went but it was within a



        12   couple of days of being there.



        13       Q     Did you take photographs of the Smith?



        14       A     Yes, my wife took photographs. She's better



        15   with the camera than I am.  It's her camera.



        16       Q     Let me show you what we've previously



        17   marked as Composite Exhibit 1. It's a series of



        18   eighteen photographs. And you can thumb through



        19   these.  I want to ask you, do those --well, strike



        20   that.



        21             My question to you is:  Do you recognize



        22   the Exhibit 1?



        23       A     Looks like her vehicle.



        24       Q     Do those look like the photographs that



        25   your wife took?
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         1       A     Yeah. Especially since I'm in one of them.



         2       Q     You see yourself in picture number two?



         3       A     Picture number two.



         4       Q     Do you remember where it was that the



         5   vehicle was stored when you took those photos?



         6       A     I sure don't.  I don't remember the name of



         7   the place.



         8       Q     Do you know what happened to the vehicle



         9   after those photos were taken?



        10       A     No, I don't.



        11       Q     I understand that you went to visit



        12   attorney Cardillo shortly after this accident?



        13       A     Yes, I did.



        14             MR. Case: The same objection as noted



        15   on the prior deposition. Go ahead, sir.



        16   By Mr. Johnson:



        17       Q     You're aware that your wife has filed a



        18   lawsuit against Smith?



        19       A     Yes.



        20       Q     You're aware that your wife has alleged



        21   that her seat belt in her Smith was defective?



        22       A     That's what I'm led to believe, yes.



        23       Q     Do you have any knowledge or information



        24   regarding the alleged defect in the seat belt of



        25   Donna Samson's Smith?
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         1       A     Her seat belt in her vehicle?



         2       Q     (Nods head.)



         3       A     No.



         4       Q     Have you heard any information or have you



         5   received any knowledge supporting her allegation that



         6   her seat belt failed to work properly or was



         7   defective?



         8       A     Not her seat belt, no.  I -- the only



         9   knowledge I have about Smith seat belts is what I've



        10   read in the newspaper.



        11       Q     Well, what have you read in the newspaper?



        12       A     A certain number of years that they were



        13   defective. I couldn't even tell you exactly what



        14   years they were.  But I've read that a couple of



        15   times.  Other than that I don't know.



        16       Q     What about the seat belts did you read was



        17   defective?



        18       A     That they -- I don't remember if it said in



        19   the article. I think that it said that they would



        20   come apart or unhook or something like that.



        21       Q     You're talking about the press button on



        22   the seat belt?



        23       A     Could be.  I don't remember exactly. I just



        24   remember that there was -- I think it was a recall on



        25   them or something.
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         1       Q     Was it just Smith vehicles or was it a



         2   certain type of seat belt that you read about?



         3       A     I don't recall.  I don't remember much



         4   about it.



         5       Q     Do you know whether the seat belt in



         6   Donna's vehicle fell within the scope of what you'd



         7   read about Exhibit 1 in the paper?



         8       A     No.  I think it was real close but I don't



         9   know for sure.



        10       Q     Well, Donna's filed a lawsuit against my



        11   client alleging that the driver's seat belt in her



        12   vehicle was defective and failed to work properly in



        13   this accident.



        14             Do you, Mr. Johnston, have any testimony



        15   that would support the allegation Donna Samson has



        16   made against Smith in connection with her seat belt?



        17       A     I don't think I do, no.



        18       Q     Have you spoke to anyone who told you they



        19   thought the seat belt failed to work properly?



        20       A     Not that I can think of.



        21       Q     Did you hear anyone at the hospital say



        22   that they believed the seat belt failed to work



        23   properly?



        24       A     No.



        25       Q     Have you ever heard anyone tell you that
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         1   the seat belt failed to work properly?



         2       (Exhibit 2 was marked for identification)



         3       Q     Other than what Donna has told you, have



         4   you heard any information regarding the seat belt?



         5       A     No, not that I can recall anybody has said



         6   anything to me about it.



         7       Q     That's my fault. You and I can't talk at



         8   the same time. Because we'll drive the court reporter



         9   crazy. That's a fact.



        10             When you looked at Donna's Smith in the



        11   days after the accident, did you look at the driver's



        12   seat belt?



        13       A     I can't specifically remember looking at



        14   it Exhibit Two.



        15       Q     Do you recall whether the driver's seat



        16   belt had been cut when you looked at the vehicle?



        17       A     No.  I don't remember looking at it



        18   specifically.



        19       Q     You mentioned a few moments ago that Donna



        20   has spoken to you about her seat belt, what has Donna



        21   told you regarding the driver's seat belt in her



        22   Smith?



        23       A     I believe she mentioned to me that she



        24   wound up up on the dash. But she knows she was



        25   wearing a seat belt. That's about all I recall her
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         1   saying about it.



         2       Q     Just that she had been wearing her seat



         3   belt when the accident happened and after the



         4   accident she wound up up in the dash board area?



         5       A     Yes, Exhibit Two.



         6       Q     And based on that she told you that she



         7   believed her seat belt didn't function properly?



         8       A     I would have to assume that's what she was



         9   thinking. I don't know for sure. Supposed to keep you



        10   in the seat.



        11       Q     I understand from your wife's testimony



        12   that after Donna got out of the hospital she came to



        13   live with you temporarily?



        14       A     Yes.



        15       Q     How long did she stay with you?



        16       A     About three months, I think.



        17       Q     During that three months who was primarily



        18   taking care of Donna?



        19       A     My wife Denise.



        20       Q     Did you have to hire any nurses or help to



        21   assist you in taking care of Donna during that three



        22   months?



        23       A     No.  Denise did everything.



        24       Q     Did you charge Donna for that care during



        25   the three months?
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         1       A     No.



         2       Q     Just a friendly gesture that you and Denise



         3   did for Donna?



         4       A     Yes.



         5       Q     When was the last time you saw Donna?



         6       A     I think it was June of last year at my



         7   grandson's birthday or I seen her in June -- May or



         8   June at my son's girlfriend's graduation.



         9       Q     Describe for the jury how Donna was getting



        10   along in her recuperation when you saw her in June of



        11   '99?



        12       A     She seemed -- she seemed okay. She seemed



        13   pretty much -- she was definitely a lot better than



        14   when the accident happened.



        15       Q     But that was approximately five years after



        16   the accident had happened?



        17       A     Yeah.



        18       Q     Did Donna still have any injuries or



        19   conditions that were related to the accident when you



        20   saw her in June of '99?



        21       A     Not that I know of or not that she



        22   complained about.



        23       Q     As far as you could see she appeared to be



        24   fully recuperated?



        25       A     She seemed to be in good health.  But,
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         1   again, I wasn't evaluating her either. So --



         2       Q     I appreciate that. But just as a lay



         3   person  --



         4       A     Yes.



         5       Q     -- and observing her, was she able to



         6   walk?



         7       A     Yes.



         8       Q     Did she walk with a limp?



         9       A     I don't think so. But I try not to pay too



        10   much attention to my x-wife when I'm with my wife.



        11   So --



        12       Q     Smart man. In observing Donna in June of



        13   '99 did you see any limitations in her physical



        14   movement?



        15       A     Just at a birthday party.  So, no, there



        16   wasn't anything she couldn't do really.



        17       Q     But in observing her did you see any



        18   limitations in her ability to move?



        19       A     No.



        20       Q     No?



        21       A     No.



        22       Q     What happened to the Smith after you took



        23   these photographs?



        24       A     I don't know.



        25             MR. Case: He didn't take them, I
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         1   believe Denise did.



         2             THE WITNESS: True.



         3   By Mr. Johnson:



         4       Q     Did you see the Smith after the day these



         5   photographs were taken?



         6       (Exhibit 3 was marked for identification)



         7       Q     Did you believe that it was important for



         8   the Smith to be preserved in case your x-wife wanted



         9   to make a claim in connection with her accident?



        10             MR. CHAMBERS: Object to the form and object



        11   to the relevancy, but go ahead, sir, and answer it if



        12   you can.



        13       A     At that time I had no bucks left. We just



        14   took pictures to take pictures.



        15   By Mr. Johnson:



        16       Q     I understand you went to see a lawyer



        17   shortly after the accident on behalf of your x-wife,



        18   correct?



        19       A     Correct, Exhibit 3.



        20       Q     When you met with that lawyer was there any



        21   conversation regarding what would happen to the Smith



        22   vehicle?



        23             MR. Case: I would object.  If Donna was



        24   present it was attorney/client privilege.



        25             MR. Johnson: Well, let me back up --
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         1             MR. Case: If he had a conversation with



         2   a lawyer then that would be --



         3             MR. Johnson: I was under the impression



         4   that Donna was still in the hospital but let me back



         5   up and make sure that's clear.



         6             MR. Case: Okay.



         7   By Mr. Johnson:



         8       Q     When you went to visit the lawyer and speak



         9   to the lawyer where was Donna?



        10       A     In the hospital.



        11       Q     Who was with you when you spoke to the



        12   lawyer?



        13       A     I don't remember if my wife went with me or



        14   not.



        15       Q     This is Mr. Cardillo?



        16       A     Yes.



        17       Q     Was he a friend of yours?



        18       A     Yeah, you could sort of call him a friend.



        19   I've known him for years through law enforcement.



        20   And Donna had used him for some legal matters.



        21       Q     Have you ever had your deposition taken



        22   before today?



        23       A     Many times.



        24       Q     Has Donna ever filed a claim or sued for



        25   any personal injuries other than this case against
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         1   Smith?



         2       A     Not to my knowledge.



         3       Q     When you went to speak to Mr. Cardillo you



         4   were doing that on behalf of your injured x-wife who



         5   was in the hospital?



         6       A     Yes.



         7       Q     You told him about the accident?



         8       A     Yes.



         9       Q     Did he provide you with any instructions



        10   regarding what to do with the Smith vehicle?



        11       A     No.



        12       Q     Did you tell him where the Smith vehicle



        13   was?



        14       A     At that time I didn't know where it was,



        15   no.



        16       Q     Did it ever come to your attention in the



        17   years after the accident that the Smith vehicle had



        18   been discarded or destroyed?



        19       A     Second or third hand maybe, that's what I



        20   understand, yes.



        21       Q     How did you learn that?



        22       A     I don't -- probably Donna told me. I can't



        23   exactly remember.  I just heard that it was gone, not



        24   available to be looked at.



        25       Q     Are you aware of any parts or components
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         1   that were removed from the Smith before it was



         2   discarded?



         3       A     No.



         4       Q     Do you consider yourself to be on friendly



         5   terms with your x-wife Donna?



         6       A     Yes.



         7       Q     Have you ever been convicted of a felony?



         8       A     No.



         9       Q     Other than what Donna has told you about



        10   her seat belt has anyone else told you anything about



        11   the driver's seat belt in her Smith?



        12       A     No.  I don't believe so.



        13             MR. Johnson: Okay. That's all the questions



        14   I have. Thank you, Mr. Johnston. The other attorneys



        15   may have some for you though.



        16             THE WITNESS: Okay.



        17             MS. LOSEY: I have some questions if I may.



        18   Mr. Johnston, can you hear me okay?



        19             THE WITNESS: Yes, I can.



        20              CROSS EXAMINATION



        21   By Ms. Losey:



        22       Q     Okay. My name is Kamila Losey.  I have a



        23   few follow up questions for you on behalf of Sterns



        24   Brothers Motors one of the defendants in this case.



        25             Have you at any time discussed this
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         1   accident with any of the emergency workers that



         2   responded to the scene?



         3       A     No.



         4       Q     Have you ever talked to the E M S?



         5       A     No.



         6       Q     Have you ever discussed this accident with



         7   Scott Butler?



         8       A     Not that I can remember.



         9       Q     Why did you end your employment at the



        10   Collier County Sheriff's Department and the Collier



        11   County Police Department?



        12       A     I left the police department to go to the



        13   sheriff's department.



        14       Q     Okay.



        15       A     And I was terminated from the sheriff's



        16   department.



        17       Q     I'm sorry? I couldn't hear you.



        18       A     I was terminated from the sheriff's



        19   department.



        20             MR. Case: He said he was terminated



        21   from the sheriff's department.



        22   By Ms. Losey:



        23       Q     I don't mean to pry into your personal life



        24   but just in the most general way can you tell me why?



        25       A     Use of excessive force.
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         1       Q     When you were working for the police



         2   department and the sheriff's department was it part



         3   of your job to investigate car accidents?



         4       A     Yes, it was.



         5       Q     Is this something that you did on a regular



         6   basis?



         7       A     With the police department, yes.



         8       Q     Were you ever involved in investigating car



         9   accidents which involved any kind of alleged seat



        10   belt malfunction that you can remember?



        11       A     Not that I can recall, no.



        12       Q     Did you ever work with Mr. Cardillo on any



        13   cases while employed by the sheriff's department or



        14   the police department in Collier County?



        15       A     Not with him, no.



        16       Q     Have you ever been a party to a lawsuit



        17   either as a plaintiff or a defendant other than your



        18   divorce?



        19       A     Yes.



        20       Q     And what type of lawsuit was it?



        21       A     It was a -- I'm trying to remember.  It was



        22   a -- it was a use of excessive force but it wasn't my



        23   case.



        24       Q     It was something related to your



        25   employment?
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         1       A     Yes.



         2       Q     Did it arise out of your employment?



         3       A     Not actually.  I was a witness to an arrest



         4   while I was off duty in my home.  And it happened at



         5   a neighbor's home.  And then I was called as a



         6   witness in that case, in a U S trial.



         7       Q     I'm not sure if we're understanding what



         8   each other are saying.



         9             Were you an actual party to that lawsuit or



        10   were you just a witness to that lawsuit?



        11       A     I was just a witness to that lawsuit.



        12       Q     Okay. So you were not the defendant or the



        13   plaintiff?



        14       A     No.  I have been a defendant in my own use



        15   of excessive force but it did not go to trial.



        16       Q     Okay.



        17       A     Okay?



        18       Q     And when was that lawsuit?  What was the



        19   year of that lawsuit?



        20       A     It was either '78 or '79.



        21       Q     Have you yourself ever made any claims for



        22   any kind of disability or workers' compensation?



        23       A     I've had workers' comp from an on the job



        24   injury with the Postal Service.



        25       Q     What is the state of your present health?
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         1       A     Good.



         2       Q     Is it good?



         3       A     Good.



         4       Q     What if anything do you know about Donna



         5   Samson's purchase of the Smith that was involved in



         6   this accident from our client Sterns Motors?



         7       A     Nothing.



         8       Q     Have you ever spoken to anybody from Sterns



         9   Motors regarding this claim?



        10       A     No.



        11       Q     Have you ever heard of Sterns Motors?



        12       A     Yes.



        13       Q     What do you know about them -- have you



        14   ever --well, strike that.  Have you ever purchased a



        15   car from Sterns Motors?



        16       A     I don't think so.



        17       Q     Do you know anybody who has?



        18       A     Only my x-wife.



        19       Q     At the time of the accident were you paying



        20   alimony to Donna Samson?



        21       A     No.



        22       Q     Were you paying child support?



        23       A     No.  I think the child support had stopped



        24   by then, I believe.



        25       Q     So you weren't under a court order to pay
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         1   child support in I believe it was 1994?



         2       A     I don't think so. Because I was paying it



         3   on my daughter April and she was -- I believe she was



         4   in college -- it was her first year in college.  I



         5   think it had stopped at that time.



         6       Q     And again not to pry too much into your



         7   personal life but why did you and your wife decide to



         8   undertake -- and I'll use Mr. Johnson's terminology



         9    -- the friendly gesture of taking care of your



        10   x-wife?



        11       A     We've had a fairly amicable divorce.  And



        12   we have three children that we share in the raising



        13   of.  And it just seemed like the right thing to do.



        14             She had nobody else except her children and



        15   they were all in Naples. It just seemed the right



        16   thing to do.



        17             MS. LOSEY: That's all that I have.



        18             MR. Case: No questions.



        19             MR. Johnson: You have the right to read



        20   your deposition when it's typed up to ensure that



        21   what you've said today has been taken down have



        22   accurately or you can waive that. Most witnesses



        23   waive but the decision yours.



        24             MR. Case: Your wife waived.



        25             THE WITNESS: I can waive.
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 1                      Dr. Fred Davis

 2   having been produced and first duly sworn as a

 3   witness, was examined and testified as follows:

 4             THE WITNESS: I do.

 5                    DIRECT EXAMINATION

 6   By Mr. Johnson:

 7       Q     Tell us your full name, please.

 8       A     Fred Davis.

 9       Q     And what is your address, Mr. Johnston?

10       A     P O Box 487 Cedar Key, Florida 32625.

11       Q     And by whom are you employed?

12       A     U. S. Postal Service.

13       Q     What do you do for the Postal Service?

14       A     I'm a rural letter carrier.

15       Q     My name is Dan Johnson. My law firm

16   represents Smith.  We've noticed your deposition

17   today so that I can ask you some questions about your

18   x-wife Donna Samson, her health condition and her

19   accident.

20             If I ask you any questions and you don't

21   understand me will you please let me know?

22       A     Sure.

23       Q     Because if you're answering me I'm going to

24   assume that you're understanding what I'm asking; is

25   that fair enough?
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 1       A     Fair.

 2       Q     The only other thing that I would ask is

 3   that you answer outloud with words as opposed to

 4   nodding your head so the court reporter can get the

 5   answer down.

 6       A     Okay.

 7       Q     When were you married to Donna Samson?

 8       A     January 13th, 1964.

 9       Q     Was that your first marriage?

10       A     Yes.

11       Q     And that was Donna's first marriage?

12       A     Yes.

13       Q     And when did you get divorced from Donna?

14       A     I believe it was February 24th, 1988.

15       Q     Had you been separated from Donna prior to

16   the divorce?

17       A     Yes.

18       Q     When did you separate from Donna?

19       A     I think it was April of '87.  It was almost

20   a year.

21       Q     And you're presently married to Denise?

22       A     Yes.

23       Q     And she told us you were married on March

24   third, 1988?

25       A     Yes.
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 1       Q     How many children did you have with Donna?

 2       A     Three.

 3       Q     Do any of those children presently live

 4   with you?

 5       A     No.

 6       Q     Do any of those children presently live

 7   with Donna?

 8       A     No -- well, I take that back.  My son is

 9   staying with her right now.

10       Q     Your son Colin?

11       A     Colin, yes.

12       Q     Where is Donna living now?

13       A     Winter Haven.  I don't know her address.

14       Q     Do you know what Donna is doing for a

15   living today?

16       A     She's working at the Juvenile Detention

17   Center in Bartow.

18       Q     Has Donna remarried?

19       A     Yes.

20       Q     Is Donna still married today?

21       A     I think so but I don't know for sure.

22       Q     How often do you see Donna?

23       A     Not very often now.

24       Q     Once a year?

25       A     Since we moved, maybe once or twice a
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 1   year.  It just depends on what events are centered

 2   around the children.

 3       Q     How often do you speak with Donna?

 4       A     If I call --well, briefly if I call her

 5   house to talk to my son.

 6       Q     Donna had an accident that is the subject

 7   matter of this suit that happened on January 10,

 8   1994.  Did you witness that accident happen?

 9       A     No.

10       Q     Where were you when the accident happened?

11       A     I don't know exactly but I was in Lakeland.

12   I don't remember exactly what time the accident

13   happened.

14       Q     How did you find out about the accident?

15       A     I think it was a nurse or somebody from the

16   emergency room called.

17       Q     And told you that Donna had been in an

18   accident?

19       A     Yes.

20       Q     What did you do next?

21       A     Called my wife. I think my wife was at

22   work.  I talked to her about it.  And I think she

23   called the emergency room to find out how serious it

24   was.

25             A lot of times they don't tell you too much
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 1   on the phone.

 2       Q     Did you travel from Lakeland to Naples?

 3       A     Yes.

 4       Q     How long after the accident?

 5       A     I believe it was the next day I think we

 6   went down. I got all of the kids together and we went

 7   down to see her in the hospital.

 8       Q     Jane, April and Colin went with you and

 9   Denise down to Naples?

10       A     I don't remember if Jane went with me but

11   she was there. She might have drove herself. I don't

12   really remember for sure.

13       Q     And how long did you stay down in Naples?

14       A     I think we were down there -- I was down

15   there close to a week.

16       Q     Did you ever live in that area of the

17   state?

18       A     Yes.

19       Q     What time frame did you live there?

20       A     From 1971 until 1985 or 1986 when we moved

21   to Lakeland or Auburndale.

22       Q     Who did you work for while you were living

23   in Southwest Florida?

24       A     Well, from 1971 to 1975 I worked for the

25   Naples Police Department.  And from '75 to '78 for
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 1   the Collier County Sheriff's Department. From '78 to

 2   '82 United Parcel Service. And then from '82 until I

 3   moved up here I worked for a security company and I

 4   drove a school bus for the county.

 5       Q     How long did you stay down in Naples

 6   visiting Donna after her accident?

 7       A     I think I was there just about a week.  I

 8   had to come back to work.

 9       Q     Do you know which police department

10   investigated her accident?

11       A     I believe it was the highway patrol.

12       Q     Did you ever speak with the investigating

13   police officer?

14       A     No.

15       Q     Do you know who Office Butler is?

16       A     No.

17       Q     Did you ever speak with any of the

18   paramedics or E M S people who responded to the

19   accident?

20       A     Not that I can recall, no.

21       Q     Did you ever speak to anyone who witnessed

22   the accident other than Donna?

23       A     No.

24       Q     Did you ever speak to the driver of the

25   pick up truck involved?
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 1       A     No.

 2       Q     Did you ever go out to the accident scene

 3   after the accident to see what had happened?

 4       A     That was after the accident, wasn't it? It

 5   was a whole lot after the accident. I mean, I didn't

 6   go looking for anything in particular. I was just --

 7   I was familiar with the area.

 8       Q     You pulled the car over and got out of the

 9   car?

10       A     I don't think so. Just drove out there and

11   drove back.

12       Q     Did you take any pictures at the accident

13   scene?

14       A     I don't think so, no.

15       Q     Did you -- strike that.  Were you familiar

16   with Donna's Smith before this accident?

17       A     No.

18       Q     Had you ever driven that vehicle?

19       A     No.

20       Q     Had you ever seen the vehicle before the

21   accident?

22       A     Yes.

23       Q     Did the vehicle have any prior damage on it

24   before this accident that you know of?

25       A     Not that I can recall.
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 1       Q     Had the vehicle ever been involved in any

 2   prior accidents?

 3       A     Not to my knowledge.

 4       Q     Did you go to see the Smith that Donna was

 5   driving after the accident?

 6       (Exhibit 1 was marked for identification)

 7       Q     How long after the accident was it that you

 8   went to go see the Smith?

 9       A     Probably the second or third day.  I think

10   it was during that week that I stayed there. I'm not

11   exactly sure what day we went but it was within a

12   couple of days of being there.

13       Q     Did you take photographs of the Smith?

14       A     Yes, my wife took photographs. She's better

15   with the camera than I am.  It's her camera.

16       Q     Let me show you what we've previously

17   marked as Composite Exhibit 1. It's a series of

18   eighteen photographs. And you can thumb through

19   these.  I want to ask you, do those --well, strike

20   that.

21             My question to you is:  Do you recognize

22   the Exhibit 1?

23       A     Looks like her vehicle.

24       Q     Do those look like the photographs that

25   your wife took?
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 1       A     Yeah. Especially since I'm in one of them.

 2       Q     You see yourself in picture number two?

 3       A     Picture number two.

 4       Q     Do you remember where it was that the

 5   vehicle was stored when you took those photos?

 6       A     I sure don't.  I don't remember the name of

 7   the place.

 8       Q     Do you know what happened to the vehicle

 9   after those photos were taken?

10       A     No, I don't.

11       Q     I understand that you went to visit

12   attorney Cardillo shortly after this accident?

13       A     Yes, I did.

14             MR. Case: The same objection as noted

15   on the prior deposition. Go ahead, sir.

16   By Mr. Johnson:

17       Q     You're aware that your wife has filed a

18   lawsuit against Smith?

19       A     Yes.

20       Q     You're aware that your wife has alleged

21   that her seat belt in her Smith was defective?

22       A     That's what I'm led to believe, yes.

23       Q     Do you have any knowledge or information

24   regarding the alleged defect in the seat belt of

25   Donna Samson's Smith?
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 1       A     Her seat belt in her vehicle?

 2       Q     (Nods head.)

 3       A     No.

 4       Q     Have you heard any information or have you

 5   received any knowledge supporting her allegation that

 6   her seat belt failed to work properly or was

 7   defective?

 8       A     Not her seat belt, no.  I -- the only

 9   knowledge I have about Smith seat belts is what I've

10   read in the newspaper.

11       Q     Well, what have you read in the newspaper?

12       A     A certain number of years that they were

13   defective. I couldn't even tell you exactly what

14   years they were.  But I've read that a couple of

15   times.  Other than that I don't know.

16       Q     What about the seat belts did you read was

17   defective?

18       A     That they -- I don't remember if it said in

19   the article. I think that it said that they would

20   come apart or unhook or something like that.

21       Q     You're talking about the press button on

22   the seat belt?

23       A     Could be.  I don't remember exactly. I just

24   remember that there was -- I think it was a recall on

25   them or something.
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 1       Q     Was it just Smith vehicles or was it a

 2   certain type of seat belt that you read about?

 3       A     I don't recall.  I don't remember much

 4   about it.

 5       Q     Do you know whether the seat belt in

 6   Donna's vehicle fell within the scope of what you'd

 7   read about Exhibit 1 in the paper?

 8       A     No.  I think it was real close but I don't

 9   know for sure.

10       Q     Well, Donna's filed a lawsuit against my

11   client alleging that the driver's seat belt in her

12   vehicle was defective and failed to work properly in

13   this accident.

14             Do you, Mr. Johnston, have any testimony

15   that would support the allegation Donna Samson has

16   made against Smith in connection with her seat belt?

17       A     I don't think I do, no.

18       Q     Have you spoke to anyone who told you they

19   thought the seat belt failed to work properly?

20       A     Not that I can think of.

21       Q     Did you hear anyone at the hospital say

22   that they believed the seat belt failed to work

23   properly?

24       A     No.

25       Q     Have you ever heard anyone tell you that
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 1   the seat belt failed to work properly?

 2       (Exhibit 2 was marked for identification)

 3       Q     Other than what Donna has told you, have

 4   you heard any information regarding the seat belt?

 5       A     No, not that I can recall anybody has said

 6   anything to me about it.

 7       Q     That's my fault. You and I can't talk at

 8   the same time. Because we'll drive the court reporter

 9   crazy. That's a fact.

10             When you looked at Donna's Smith in the

11   days after the accident, did you look at the driver's

12   seat belt?

13       A     I can't specifically remember looking at

14   it Exhibit Two.

15       Q     Do you recall whether the driver's seat

16   belt had been cut when you looked at the vehicle?

17       A     No.  I don't remember looking at it

18   specifically.

19       Q     You mentioned a few moments ago that Donna

20   has spoken to you about her seat belt, what has Donna

21   told you regarding the driver's seat belt in her

22   Smith?

23       A     I believe she mentioned to me that she

24   wound up up on the dash. But she knows she was

25   wearing a seat belt. That's about all I recall her
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 1   saying about it.

 2       Q     Just that she had been wearing her seat

 3   belt when the accident happened and after the

 4   accident she wound up up in the dash board area?

 5       A     Yes, Exhibit Two.

 6       Q     And based on that she told you that she

 7   believed her seat belt didn't function properly?

 8       A     I would have to assume that's what she was

 9   thinking. I don't know for sure. Supposed to keep you

10   in the seat.

11       Q     I understand from your wife's testimony

12   that after Donna got out of the hospital she came to

13   live with you temporarily?

14       A     Yes.

15       Q     How long did she stay with you?

16       A     About three months, I think.

17       Q     During that three months who was primarily

18   taking care of Donna?

19       A     My wife Denise.

20       Q     Did you have to hire any nurses or help to

21   assist you in taking care of Donna during that three

22   months?

23       A     No.  Denise did everything.

24       Q     Did you charge Donna for that care during

25   the three months?
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 1       A     No.

 2       Q     Just a friendly gesture that you and Denise

 3   did for Donna?

 4       A     Yes.

 5       Q     When was the last time you saw Donna?

 6       A     I think it was June of last year at my

 7   grandson's birthday or I seen her in June -- May or

 8   June at my son's girlfriend's graduation.

 9       Q     Describe for the jury how Donna was getting

10   along in her recuperation when you saw her in June of

11   '99?

12       A     She seemed -- she seemed okay. She seemed

13   pretty much -- she was definitely a lot better than

14   when the accident happened.

15       Q     But that was approximately five years after

16   the accident had happened?

17       A     Yeah.

18       Q     Did Donna still have any injuries or

19   conditions that were related to the accident when you

20   saw her in June of '99?

21       A     Not that I know of or not that she

22   complained about.

23       Q     As far as you could see she appeared to be

24   fully recuperated?

25       A     She seemed to be in good health.  But,
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 1   again, I wasn't evaluating her either. So --

 2       Q     I appreciate that. But just as a lay

 3   person  --

 4       A     Yes.

 5       Q     -- and observing her, was she able to

 6   walk?

 7       A     Yes.

 8       Q     Did she walk with a limp?

 9       A     I don't think so. But I try not to pay too

10   much attention to my x-wife when I'm with my wife.

11   So --

12       Q     Smart man. In observing Donna in June of

13   '99 did you see any limitations in her physical

14   movement?

15       A     Just at a birthday party.  So, no, there

16   wasn't anything she couldn't do really.

17       Q     But in observing her did you see any

18   limitations in her ability to move?

19       A     No.

20       Q     No?

21       A     No.

22       Q     What happened to the Smith after you took

23   these photographs?

24       A     I don't know.

25             MR. Case: He didn't take them, I
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 1   believe Denise did.

 2             THE WITNESS: True.

 3   By Mr. Johnson:

 4       Q     Did you see the Smith after the day these

 5   photographs were taken?

 6       (Exhibit 3 was marked for identification)

 7       Q     Did you believe that it was important for

 8   the Smith to be preserved in case your x-wife wanted

 9   to make a claim in connection with her accident?

10             MR. CHAMBERS: Object to the form and object

11   to the relevancy, but go ahead, sir, and answer it if

12   you can.

13       A     At that time I had no bucks left. We just

14   took pictures to take pictures.

15   By Mr. Johnson:

16       Q     I understand you went to see a lawyer

17   shortly after the accident on behalf of your x-wife,

18   correct?

19       A     Correct, Exhibit 3.

20       Q     When you met with that lawyer was there any

21   conversation regarding what would happen to the Smith

22   vehicle?

23             MR. Case: I would object.  If Donna was

24   present it was attorney/client privilege.

25             MR. Johnson: Well, let me back up --
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 1             MR. Case: If he had a conversation with

 2   a lawyer then that would be --

 3             MR. Johnson: I was under the impression

 4   that Donna was still in the hospital but let me back

 5   up and make sure that's clear.

 6             MR. Case: Okay.

 7   By Mr. Johnson:

 8       Q     When you went to visit the lawyer and speak

 9   to the lawyer where was Donna?

10       A     In the hospital.

11       Q     Who was with you when you spoke to the

12   lawyer?

13       A     I don't remember if my wife went with me or

14   not.

15       Q     This is Mr. Cardillo?

16       A     Yes.

17       Q     Was he a friend of yours?

18       A     Yeah, you could sort of call him a friend.

19   I've known him for years through law enforcement.

20   And Donna had used him for some legal matters.

21       Q     Have you ever had your deposition taken

22   before today?

23       A     Many times.

24       Q     Has Donna ever filed a claim or sued for

25   any personal injuries other than this case against
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 1   Smith?

 2       A     Not to my knowledge.

 3       Q     When you went to speak to Mr. Cardillo you

 4   were doing that on behalf of your injured x-wife who

 5   was in the hospital?

 6       A     Yes.

 7       Q     You told him about the accident?

 8       A     Yes.

 9       Q     Did he provide you with any instructions

10   regarding what to do with the Smith vehicle?

11       A     No.

12       Q     Did you tell him where the Smith vehicle

13   was?

14       A     At that time I didn't know where it was,

15   no.

16       Q     Did it ever come to your attention in the

17   years after the accident that the Smith vehicle had

18   been discarded or destroyed?

19       A     Second or third hand maybe, that's what I

20   understand, yes.

21       Q     How did you learn that?

22       A     I don't -- probably Donna told me. I can't

23   exactly remember.  I just heard that it was gone, not

24   available to be looked at.

25       Q     Are you aware of any parts or components
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 1   that were removed from the Smith before it was

 2   discarded?

 3       A     No.

 4       Q     Do you consider yourself to be on friendly

 5   terms with your x-wife Donna?

 6       A     Yes.

 7       Q     Have you ever been convicted of a felony?

 8       A     No.

 9       Q     Other than what Donna has told you about

10   her seat belt has anyone else told you anything about

11   the driver's seat belt in her Smith?

12       A     No.  I don't believe so.

13             MR. Johnson: Okay. That's all the questions

14   I have. Thank you, Mr. Johnston. The other attorneys

15   may have some for you though.

16             THE WITNESS: Okay.

17             MS. LOSEY: I have some questions if I may.

18   Mr. Johnston, can you hear me okay?

19             THE WITNESS: Yes, I can.

20              CROSS EXAMINATION

21   By Ms. Losey:

22       Q     Okay. My name is Kamila Losey.  I have a

23   few follow up questions for you on behalf of Sterns

24   Brothers Motors one of the defendants in this case.

25             Have you at any time discussed this
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 1   accident with any of the emergency workers that

 2   responded to the scene?

 3       A     No.

 4       Q     Have you ever talked to the E M S?

 5       A     No.

 6       Q     Have you ever discussed this accident with

 7   Scott Butler?

 8       A     Not that I can remember.

 9       Q     Why did you end your employment at the

10   Collier County Sheriff's Department and the Collier

11   County Police Department?

12       A     I left the police department to go to the

13   sheriff's department.

14       Q     Okay.

15       A     And I was terminated from the sheriff's

16   department.

17       Q     I'm sorry? I couldn't hear you.

18       A     I was terminated from the sheriff's

19   department.

20             MR. Case: He said he was terminated

21   from the sheriff's department.

22   By Ms. Losey:

23       Q     I don't mean to pry into your personal life

24   but just in the most general way can you tell me why?

25       A     Use of excessive force.
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 1       Q     When you were working for the police

 2   department and the sheriff's department was it part

 3   of your job to investigate car accidents?

 4       A     Yes, it was.

 5       Q     Is this something that you did on a regular

 6   basis?

 7       A     With the police department, yes.

 8       Q     Were you ever involved in investigating car

 9   accidents which involved any kind of alleged seat

10   belt malfunction that you can remember?

11       A     Not that I can recall, no.

12       Q     Did you ever work with Mr. Cardillo on any

13   cases while employed by the sheriff's department or

14   the police department in Collier County?

15       A     Not with him, no.

16       Q     Have you ever been a party to a lawsuit

17   either as a plaintiff or a defendant other than your

18   divorce?

19       A     Yes.

20       Q     And what type of lawsuit was it?

21       A     It was a -- I'm trying to remember.  It was

22   a -- it was a use of excessive force but it wasn't my

23   case.

24       Q     It was something related to your

25   employment?
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 1       A     Yes.

 2       Q     Did it arise out of your employment?

 3       A     Not actually.  I was a witness to an arrest

 4   while I was off duty in my home.  And it happened at

 5   a neighbor's home.  And then I was called as a

 6   witness in that case, in a U S trial.

 7       Q     I'm not sure if we're understanding what

 8   each other are saying.

 9             Were you an actual party to that lawsuit or

10   were you just a witness to that lawsuit?

11       A     I was just a witness to that lawsuit.

12       Q     Okay. So you were not the defendant or the

13   plaintiff?

14       A     No.  I have been a defendant in my own use

15   of excessive force but it did not go to trial.

16       Q     Okay.

17       A     Okay?

18       Q     And when was that lawsuit?  What was the

19   year of that lawsuit?

20       A     It was either '78 or '79.

21       Q     Have you yourself ever made any claims for

22   any kind of disability or workers' compensation?

23       A     I've had workers' comp from an on the job

24   injury with the Postal Service.

25       Q     What is the state of your present health?
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 1       A     Good.

 2       Q     Is it good?

 3       A     Good.

 4       Q     What if anything do you know about Donna

 5   Samson's purchase of the Smith that was involved in

 6   this accident from our client Sterns Motors?

 7       A     Nothing.

 8       Q     Have you ever spoken to anybody from Sterns

 9   Motors regarding this claim?

10       A     No.

11       Q     Have you ever heard of Sterns Motors?

12       A     Yes.

13       Q     What do you know about them -- have you

14   ever --well, strike that.  Have you ever purchased a

15   car from Sterns Motors?

16       A     I don't think so.

17       Q     Do you know anybody who has?

18       A     Only my x-wife.

19       Q     At the time of the accident were you paying

20   alimony to Donna Samson?

21       A     No.

22       Q     Were you paying child support?

23       A     No.  I think the child support had stopped

24   by then, I believe.

25       Q     So you weren't under a court order to pay
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 1   child support in I believe it was 1994?

 2       A     I don't think so. Because I was paying it

 3   on my daughter April and she was -- I believe she was

 4   in college -- it was her first year in college.  I

 5   think it had stopped at that time.

 6       Q     And again not to pry too much into your

 7   personal life but why did you and your wife decide to

 8   undertake -- and I'll use Mr. Johnson's terminology

 9    -- the friendly gesture of taking care of your

10   x-wife?

11       A     We've had a fairly amicable divorce.  And

12   we have three children that we share in the raising

13   of.  And it just seemed like the right thing to do.

14             She had nobody else except her children and

15   they were all in Naples. It just seemed the right

16   thing to do.

17             MS. LOSEY: That's all that I have.

18             MR. Case: No questions.

19             MR. Johnson: You have the right to read

20   your deposition when it's typed up to ensure that

21   what you've said today has been taken down have

22   accurately or you can waive that. Most witnesses

23   waive but the decision yours.

24             MR. Case: Your wife waived.

25             THE WITNESS: I can waive.
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  1                      Dr. Fred Davis

  2   having been produced and first duly sworn as a

  3   witness, was examined and testified as follows:

  4             THE WITNESS: I do.

  5                    DIRECT EXAMINATION

  6   By Mr. Johnson:

  7       Q     Tell us your full name, please.

  8       A     Fred Davis.

  9       Q     And what is your address, Mr. Johnston?

 10       A     P O Box 487 Cedar Key, Florida 32625.

 11       Q     And by whom are you employed?

 12       A     U. S. Postal Service.

 13       Q     What do you do for the Postal Service?

 14       A     I'm a rural letter carrier.

 15       Q     My name is Dan Johnson. My law firm

 16   represents Smith.  We've noticed your deposition

 17   today so that I can ask you some questions about your

 18   x-wife Donna Samson, her health condition and her

 19   accident.

 20             If I ask you any questions and you don't

 21   understand me will you please let me know?

 22       A     Sure.

 23       Q     Because if you're answering me I'm going to

 24   assume that you're understanding what I'm asking; is

 25   that fair enough?
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  1       A     Fair.

  2       Q     The only other thing that I would ask is

  3   that you answer outloud with words as opposed to

  4   nodding your head so the court reporter can get the

  5   answer down.

  6       A     Okay.

  7       Q     When were you married to Donna Samson?

  8       A     January 13th, 1964.

  9       Q     Was that your first marriage?

 10       A     Yes.

 11       Q     And that was Donna's first marriage?

 12       A     Yes.

 13       Q     And when did you get divorced from Donna?

 14       A     I believe it was February 24th, 1988.

 15       Q     Had you been separated from Donna prior to

 16   the divorce?

 17       A     Yes.

 18       Q     When did you separate from Donna?

 19       A     I think it was April of '87.  It was almost

 20   a year.

 21       Q     And you're presently married to Denise?

 22       A     Yes.

 23       Q     And she told us you were married on March

 24   third, 1988?

 25       A     Yes.
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  1       Q     How many children did you have with Donna?

  2       A     Three.

  3       Q     Do any of those children presently live

  4   with you?

  5       A     No.

  6       Q     Do any of those children presently live

  7   with Donna?

  8       A     No -- well, I take that back.  My son is

  9   staying with her right now.

 10       Q     Your son Colin?

 11       A     Colin, yes.

 12       Q     Where is Donna living now?

 13       A     Winter Haven.  I don't know her address.

 14       Q     Do you know what Donna is doing for a

 15   living today?

 16       A     She's working at the Juvenile Detention

 17   Center in Bartow.

 18       Q     Has Donna remarried?

 19       A     Yes.

 20       Q     Is Donna still married today?

 21       A     I think so but I don't know for sure.

 22       Q     How often do you see Donna?

 23       A     Not very often now.

 24       Q     Once a year?

 25       A     Since we moved, maybe once or twice a
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  1   year.  It just depends on what events are centered

  2   around the children.

  3       Q     How often do you speak with Donna?

  4       A     If I call --well, briefly if I call her

  5   house to talk to my son.

  6       Q     Donna had an accident that is the subject

  7   matter of this suit that happened on January 10,

  8   1994.  Did you witness that accident happen?

  9       A     No.

 10       Q     Where were you when the accident happened?

 11       A     I don't know exactly but I was in Lakeland.

 12   I don't remember exactly what time the accident

 13   happened.

 14       Q     How did you find out about the accident?

 15       A     I think it was a nurse or somebody from the

 16   emergency room called.

 17       Q     And told you that Donna had been in an

 18   accident?

 19       A     Yes.

 20       Q     What did you do next?

 21       A     Called my wife. I think my wife was at

 22   work.  I talked to her about it.  And I think she

 23   called the emergency room to find out how serious it

 24   was.

 25             A lot of times they don't tell you too much
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  1   on the phone.

  2       Q     Did you travel from Lakeland to Naples?

  3       A     Yes.

  4       Q     How long after the accident?

  5       A     I believe it was the next day I think we

  6   went down. I got all of the kids together and we went

  7   down to see her in the hospital.

  8       Q     Jane, April and Colin went with you and

  9   Denise down to Naples?

 10       A     I don't remember if Jane went with me but

 11   she was there. She might have drove herself. I don't

 12   really remember for sure.

 13       Q     And how long did you stay down in Naples?

 14       A     I think we were down there -- I was down

 15   there close to a week.

 16       Q     Did you ever live in that area of the

 17   state?

 18       A     Yes.

 19       Q     What time frame did you live there?

 20       A     From 1971 until 1985 or 1986 when we moved

 21   to Lakeland or Auburndale.

 22       Q     Who did you work for while you were living

 23   in Southwest Florida?

 24       A     Well, from 1971 to 1975 I worked for the

 25   Naples Police Department.  And from '75 to '78 for
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  1   the Collier County Sheriff's Department. From '78 to

  2   '82 United Parcel Service. And then from '82 until I

  3   moved up here I worked for a security company and I

  4   drove a school bus for the county.

  5       Q     How long did you stay down in Naples

  6   visiting Donna after her accident?

  7       A     I think I was there just about a week.  I

  8   had to come back to work.

  9       Q     Do you know which police department

 10   investigated her accident?

 11       A     I believe it was the highway patrol.

 12       Q     Did you ever speak with the investigating

 13   police officer?

 14       A     No.

 15       Q     Do you know who Office Butler is?

 16       A     No.

 17       Q     Did you ever speak with any of the

 18   paramedics or E M S people who responded to the

 19   accident?

 20       A     Not that I can recall, no.

 21       Q     Did you ever speak to anyone who witnessed

 22   the accident other than Donna?

 23       A     No.

 24       Q     Did you ever speak to the driver of the

 25   pick up truck involved?
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  1       A     No.

  2       Q     Did you ever go out to the accident scene

  3   after the accident to see what had happened?

  4       A     That was after the accident, wasn't it? It

  5   was a whole lot after the accident. I mean, I didn't

  6   go looking for anything in particular. I was just --

  7   I was familiar with the area.

  8       Q     You pulled the car over and got out of the

  9   car?

 10       A     I don't think so. Just drove out there and

 11   drove back.

 12       Q     Did you take any pictures at the accident

 13   scene?

 14       A     I don't think so, no.

 15       Q     Did you -- strike that.  Were you familiar

 16   with Donna's Smith before this accident?

 17       A     No.

 18       Q     Had you ever driven that vehicle?

 19       A     No.

 20       Q     Had you ever seen the vehicle before the

 21   accident?

 22       A     Yes.

 23       Q     Did the vehicle have any prior damage on it

 24   before this accident that you know of?

 25       A     Not that I can recall.
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  1       Q     Had the vehicle ever been involved in any

  2   prior accidents?

  3       A     Not to my knowledge.

  4       Q     Did you go to see the Smith that Donna was

  5   driving after the accident?

  6       (Exhibit 1 was marked for identification)

  7       Q     How long after the accident was it that you

  8   went to go see the Smith?

  9       A     Probably the second or third day.  I think

 10   it was during that week that I stayed there. I'm not

 11   exactly sure what day we went but it was within a

 12   couple of days of being there.

 13       Q     Did you take photographs of the Smith?

 14       A     Yes, my wife took photographs. She's better

 15   with the camera than I am.  It's her camera.

 16       Q     Let me show you what we've previously

 17   marked as Composite Exhibit 1. It's a series of

 18   eighteen photographs. And you can thumb through

 19   these.  I want to ask you, do those --well, strike

 20   that.

 21             My question to you is:  Do you recognize

 22   the Exhibit 1?

 23       A     Looks like her vehicle.

 24       Q     Do those look like the photographs that

 25   your wife took?
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  1       A     Yeah. Especially since I'm in one of them.

  2       Q     You see yourself in picture number two?

  3       A     Picture number two.

  4       Q     Do you remember where it was that the

  5   vehicle was stored when you took those photos?

  6       A     I sure don't.  I don't remember the name of

  7   the place.

  8       Q     Do you know what happened to the vehicle

  9   after those photos were taken?

 10       A     No, I don't.

 11       Q     I understand that you went to visit

 12   attorney Cardillo shortly after this accident?

 13       A     Yes, I did.

 14             MR. Case: The same objection as noted

 15   on the prior deposition. Go ahead, sir.

 16   By Mr. Johnson:

 17       Q     You're aware that your wife has filed a

 18   lawsuit against Smith?

 19       A     Yes.

 20       Q     You're aware that your wife has alleged

 21   that her seat belt in her Smith was defective?

 22       A     That's what I'm led to believe, yes.

 23       Q     Do you have any knowledge or information

 24   regarding the alleged defect in the seat belt of

 25   Donna Samson's Smith?
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  1       A     Her seat belt in her vehicle?

  2       Q     (Nods head.)

  3       A     No.

  4       Q     Have you heard any information or have you

  5   received any knowledge supporting her allegation that

  6   her seat belt failed to work properly or was

  7   defective?

  8       A     Not her seat belt, no.  I -- the only

  9   knowledge I have about Smith seat belts is what I've

 10   read in the newspaper.

 11       Q     Well, what have you read in the newspaper?

 12       A     A certain number of years that they were

 13   defective. I couldn't even tell you exactly what

 14   years they were.  But I've read that a couple of

 15   times.  Other than that I don't know.

 16       Q     What about the seat belts did you read was

 17   defective?

 18       A     That they -- I don't remember if it said in

 19   the article. I think that it said that they would

 20   come apart or unhook or something like that.

 21       Q     You're talking about the press button on

 22   the seat belt?

 23       A     Could be.  I don't remember exactly. I just

 24   remember that there was -- I think it was a recall on

 25   them or something.
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  1       Q     Was it just Smith vehicles or was it a

  2   certain type of seat belt that you read about?

  3       A     I don't recall.  I don't remember much

  4   about it.

  5       Q     Do you know whether the seat belt in

  6   Donna's vehicle fell within the scope of what you'd

  7   read about Exhibit 1 in the paper?

  8       A     No.  I think it was real close but I don't

  9   know for sure.

 10       Q     Well, Donna's filed a lawsuit against my

 11   client alleging that the driver's seat belt in her

 12   vehicle was defective and failed to work properly in

 13   this accident.

 14             Do you, Mr. Johnston, have any testimony

 15   that would support the allegation Donna Samson has

 16   made against Smith in connection with her seat belt?

 17       A     I don't think I do, no.

 18       Q     Have you spoke to anyone who told you they

 19   thought the seat belt failed to work properly?

 20       A     Not that I can think of.

 21       Q     Did you hear anyone at the hospital say

 22   that they believed the seat belt failed to work

 23   properly?

 24       A     No.

 25       Q     Have you ever heard anyone tell you that
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  1   the seat belt failed to work properly?

  2       (Exhibit 2 was marked for identification)

  3       Q     Other than what Donna has told you, have

  4   you heard any information regarding the seat belt?

  5       A     No, not that I can recall anybody has said

  6   anything to me about it.

  7       Q     That's my fault. You and I can't talk at

  8   the same time. Because we'll drive the court reporter

  9   crazy. That's a fact.

 10             When you looked at Donna's Smith in the

 11   days after the accident, did you look at the driver's

 12   seat belt?

 13       A     I can't specifically remember looking at

 14   it Exhibit Two.

 15       Q     Do you recall whether the driver's seat

 16   belt had been cut when you looked at the vehicle?

 17       A     No.  I don't remember looking at it

 18   specifically.

 19       Q     You mentioned a few moments ago that Donna

 20   has spoken to you about her seat belt, what has Donna

 21   told you regarding the driver's seat belt in her

 22   Smith?

 23       A     I believe she mentioned to me that she

 24   wound up up on the dash. But she knows she was

 25   wearing a seat belt. That's about all I recall her
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  1   saying about it.

  2       Q     Just that she had been wearing her seat

  3   belt when the accident happened and after the

  4   accident she wound up up in the dash board area?

  5       A     Yes, Exhibit Two.

  6       Q     And based on that she told you that she

  7   believed her seat belt didn't function properly?

  8       A     I would have to assume that's what she was

  9   thinking. I don't know for sure. Supposed to keep you

 10   in the seat.

 11       Q     I understand from your wife's testimony

 12   that after Donna got out of the hospital she came to

 13   live with you temporarily?

 14       A     Yes.

 15       Q     How long did she stay with you?

 16       A     About three months, I think.

 17       Q     During that three months who was primarily

 18   taking care of Donna?

 19       A     My wife Denise.

 20       Q     Did you have to hire any nurses or help to

 21   assist you in taking care of Donna during that three

 22   months?

 23       A     No.  Denise did everything.

 24       Q     Did you charge Donna for that care during

 25   the three months?
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  1       A     No.

  2       Q     Just a friendly gesture that you and Denise

  3   did for Donna?

  4       A     Yes.

  5       Q     When was the last time you saw Donna?

  6       A     I think it was June of last year at my

  7   grandson's birthday or I seen her in June -- May or

  8   June at my son's girlfriend's graduation.

  9       Q     Describe for the jury how Donna was getting

 10   along in her recuperation when you saw her in June of

 11   '99?

 12       A     She seemed -- she seemed okay. She seemed

 13   pretty much -- she was definitely a lot better than

 14   when the accident happened.

 15       Q     But that was approximately five years after

 16   the accident had happened?

 17       A     Yeah.

 18       Q     Did Donna still have any injuries or

 19   conditions that were related to the accident when you

 20   saw her in June of '99?

 21       A     Not that I know of or not that she

 22   complained about.

 23       Q     As far as you could see she appeared to be

 24   fully recuperated?

 25       A     She seemed to be in good health.  But,
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  1   again, I wasn't evaluating her either. So --

  2       Q     I appreciate that. But just as a lay

  3   person  --

  4       A     Yes.

  5       Q     -- and observing her, was she able to

  6   walk?

  7       A     Yes.

  8       Q     Did she walk with a limp?

  9       A     I don't think so. But I try not to pay too

 10   much attention to my x-wife when I'm with my wife.

 11   So --

 12       Q     Smart man. In observing Donna in June of

 13   '99 did you see any limitations in her physical

 14   movement?

 15       A     Just at a birthday party.  So, no, there

 16   wasn't anything she couldn't do really.

 17       Q     But in observing her did you see any

 18   limitations in her ability to move?

 19       A     No.

 20       Q     No?

 21       A     No.

 22       Q     What happened to the Smith after you took

 23   these photographs?

 24       A     I don't know.

 25             MR. Case: He didn't take them, I
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  1   believe Denise did.

  2             THE WITNESS: True.

  3   By Mr. Johnson:

  4       Q     Did you see the Smith after the day these

  5   photographs were taken?

  6       (Exhibit 3 was marked for identification)

  7       Q     Did you believe that it was important for

  8   the Smith to be preserved in case your x-wife wanted

  9   to make a claim in connection with her accident?

 10             MR. CHAMBERS: Object to the form and object

 11   to the relevancy, but go ahead, sir, and answer it if

 12   you can.

 13       A     At that time I had no bucks left. We just

 14   took pictures to take pictures.

 15   By Mr. Johnson:

 16       Q     I understand you went to see a lawyer

 17   shortly after the accident on behalf of your x-wife,

 18   correct?

 19       A     Correct, Exhibit 3.

 20       Q     When you met with that lawyer was there any

 21   conversation regarding what would happen to the Smith

 22   vehicle?

 23             MR. Case: I would object.  If Donna was

 24   present it was attorney/client privilege.

 25             MR. Johnson: Well, let me back up --
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  1             MR. Case: If he had a conversation with

  2   a lawyer then that would be --

  3             MR. Johnson: I was under the impression

  4   that Donna was still in the hospital but let me back

  5   up and make sure that's clear.

  6             MR. Case: Okay.

  7   By Mr. Johnson:

  8       Q     When you went to visit the lawyer and speak

  9   to the lawyer where was Donna?

 10       A     In the hospital.

 11       Q     Who was with you when you spoke to the

 12   lawyer?

 13       A     I don't remember if my wife went with me or

 14   not.

 15       Q     This is Mr. Cardillo?

 16       A     Yes.

 17       Q     Was he a friend of yours?

 18       A     Yeah, you could sort of call him a friend.

 19   I've known him for years through law enforcement.

 20   And Donna had used him for some legal matters.

 21       Q     Have you ever had your deposition taken

 22   before today?

 23       A     Many times.

 24       Q     Has Donna ever filed a claim or sued for

 25   any personal injuries other than this case against

00020

  1   Smith?

  2       A     Not to my knowledge.

  3       Q     When you went to speak to Mr. Cardillo you

  4   were doing that on behalf of your injured x-wife who

  5   was in the hospital?

  6       A     Yes.

  7       Q     You told him about the accident?

  8       A     Yes.

  9       Q     Did he provide you with any instructions

 10   regarding what to do with the Smith vehicle?

 11       A     No.

 12       Q     Did you tell him where the Smith vehicle

 13   was?

 14       A     At that time I didn't know where it was,

 15   no.

 16       Q     Did it ever come to your attention in the

 17   years after the accident that the Smith vehicle had

 18   been discarded or destroyed?

 19       A     Second or third hand maybe, that's what I

 20   understand, yes.

 21       Q     How did you learn that?

 22       A     I don't -- probably Donna told me. I can't

 23   exactly remember.  I just heard that it was gone, not

 24   available to be looked at.

 25       Q     Are you aware of any parts or components
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  1   that were removed from the Smith before it was

  2   discarded?

  3       A     No.

  4       Q     Do you consider yourself to be on friendly

  5   terms with your x-wife Donna?

  6       A     Yes.

  7       Q     Have you ever been convicted of a felony?

  8       A     No.

  9       Q     Other than what Donna has told you about

 10   her seat belt has anyone else told you anything about

 11   the driver's seat belt in her Smith?

 12       A     No.  I don't believe so.

 13             MR. Johnson: Okay. That's all the questions

 14   I have. Thank you, Mr. Johnston. The other attorneys

 15   may have some for you though.

 16             THE WITNESS: Okay.

 17             MS. LOSEY: I have some questions if I may.

 18   Mr. Johnston, can you hear me okay?

 19             THE WITNESS: Yes, I can.

 20              CROSS EXAMINATION

 21   By Ms. Losey:

 22       Q     Okay. My name is Kamila Losey.  I have a

 23   few follow up questions for you on behalf of Sterns

 24   Brothers Motors one of the defendants in this case.

 25             Have you at any time discussed this
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  1   accident with any of the emergency workers that

  2   responded to the scene?

  3       A     No.

  4       Q     Have you ever talked to the E M S?

  5       A     No.

  6       Q     Have you ever discussed this accident with

  7   Scott Butler?

  8       A     Not that I can remember.

  9       Q     Why did you end your employment at the

 10   Collier County Sheriff's Department and the Collier

 11   County Police Department?

 12       A     I left the police department to go to the

 13   sheriff's department.

 14       Q     Okay.

 15       A     And I was terminated from the sheriff's

 16   department.

 17       Q     I'm sorry? I couldn't hear you.

 18       A     I was terminated from the sheriff's

 19   department.

 20             MR. Case: He said he was terminated

 21   from the sheriff's department.

 22   By Ms. Losey:

 23       Q     I don't mean to pry into your personal life

 24   but just in the most general way can you tell me why?

 25       A     Use of excessive force.
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  1       Q     When you were working for the police

  2   department and the sheriff's department was it part

  3   of your job to investigate car accidents?

  4       A     Yes, it was.

  5       Q     Is this something that you did on a regular

  6   basis?

  7       A     With the police department, yes.

  8       Q     Were you ever involved in investigating car

  9   accidents which involved any kind of alleged seat

 10   belt malfunction that you can remember?

 11       A     Not that I can recall, no.

 12       Q     Did you ever work with Mr. Cardillo on any

 13   cases while employed by the sheriff's department or

 14   the police department in Collier County?

 15       A     Not with him, no.

 16       Q     Have you ever been a party to a lawsuit

 17   either as a plaintiff or a defendant other than your

 18   divorce?

 19       A     Yes.

 20       Q     And what type of lawsuit was it?

 21       A     It was a -- I'm trying to remember.  It was

 22   a -- it was a use of excessive force but it wasn't my

 23   case.

 24       Q     It was something related to your

 25   employment?

00024

  1       A     Yes.

  2       Q     Did it arise out of your employment?

  3       A     Not actually.  I was a witness to an arrest

  4   while I was off duty in my home.  And it happened at

  5   a neighbor's home.  And then I was called as a

  6   witness in that case, in a U S trial.

  7       Q     I'm not sure if we're understanding what

  8   each other are saying.

  9             Were you an actual party to that lawsuit or

 10   were you just a witness to that lawsuit?

 11       A     I was just a witness to that lawsuit.

 12       Q     Okay. So you were not the defendant or the

 13   plaintiff?

 14       A     No.  I have been a defendant in my own use

 15   of excessive force but it did not go to trial.

 16       Q     Okay.

 17       A     Okay?

 18       Q     And when was that lawsuit?  What was the

 19   year of that lawsuit?

 20       A     It was either '78 or '79.

 21       Q     Have you yourself ever made any claims for

 22   any kind of disability or workers' compensation?

 23       A     I've had workers' comp from an on the job

 24   injury with the Postal Service.

 25       Q     What is the state of your present health?
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  1       A     Good.

  2       Q     Is it good?

  3       A     Good.

  4       Q     What if anything do you know about Donna

  5   Samson's purchase of the Smith that was involved in

  6   this accident from our client Sterns Motors?

  7       A     Nothing.

  8       Q     Have you ever spoken to anybody from Sterns

  9   Motors regarding this claim?

 10       A     No.

 11       Q     Have you ever heard of Sterns Motors?

 12       A     Yes.

 13       Q     What do you know about them -- have you

 14   ever --well, strike that.  Have you ever purchased a

 15   car from Sterns Motors?

 16       A     I don't think so.

 17       Q     Do you know anybody who has?

 18       A     Only my x-wife.

 19       Q     At the time of the accident were you paying

 20   alimony to Donna Samson?

 21       A     No.

 22       Q     Were you paying child support?

 23       A     No.  I think the child support had stopped

 24   by then, I believe.

 25       Q     So you weren't under a court order to pay
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  1   child support in I believe it was 1994?

  2       A     I don't think so. Because I was paying it

  3   on my daughter April and she was -- I believe she was

  4   in college -- it was her first year in college.  I

  5   think it had stopped at that time.

  6       Q     And again not to pry too much into your

  7   personal life but why did you and your wife decide to

  8   undertake -- and I'll use Mr. Johnson's terminology

  9    -- the friendly gesture of taking care of your

 10   x-wife?

 11       A     We've had a fairly amicable divorce.  And

 12   we have three children that we share in the raising

 13   of.  And it just seemed like the right thing to do.

 14             She had nobody else except her children and

 15   they were all in Naples. It just seemed the right

 16   thing to do.

 17             MS. LOSEY: That's all that I have.

 18             MR. Case: No questions.

 19             MR. Johnson: You have the right to read

 20   your deposition when it's typed up to ensure that

 21   what you've said today has been taken down have

 22   accurately or you can waive that. Most witnesses

 23   waive but the decision yours.

 24             MR. Case: Your wife waived.

 25             THE WITNESS: I can waive.
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