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IN THE Cl RCU T COURT, TVENTI ETH
JUDICIAL CTRCUI T, IN AND
FOR ANY COUNTY, FELORI DA
CASE NO.: 98-1234-CA
DONNA JONES SAMPSON,
Plaintiff,

VS.

AVERI CAN MOTOR COMPANY, | NC. ,
Smth MOTOR COMPANY, LTD,
Smth NORTH AVERI CA. I'NC.,
Smth OF AMERICA LTD, and
Smith BROTHERS MOTORS, | NC.,

Def endant s. |

DEPCSI TION OF:  Dr. Fred Davis
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PLACE: Medi cal Bui |l di ng
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| nverness, " Florida
APPEARANCES: Frank Johnson, Esquire
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Anyt own, Florida 33601-222

Attorney for Plaintiff

Davi d i ck, Esquire

Tyson Quick, P. A
Four Sout heast Third Avenue
Suite 245

Mam , Florida 33131 )
Attorney for Defendant Smith
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Dr. Fred Davis

havi ng been produced and first duly sworn as a
wi tness, was exam ned and testified as follows:

THE WTNESS: | do.

DI RECT EXAM NATI ON

By M. Johnson:
Tel | us your full name, please.
Fred Davis.
And what is your address, M. Johnston?
P O Box 487 Cedar Key, Florida 32625.
And by whom are you enpl oyed?
U S. Postal Service.
What do you do for the Postal Service?
["ma rural letter carrier.
My name is Dan Johnson. My law firm
represents Smth. W' ve noticed your deposition
today so that | can ask you sonme questions about your
x-w fe Donna Sanson, her health condition and her
acci dent .

If I ask you any questions and you don't
understand me will you please let ne know?

A Sur e.
Q Because if you're answering me I'mgoing to

assunme that you're understanding what |'masking; is
that fair enough?

OrTO0O>O>»O>O0
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Fair.
The only other thing that | would ask is

that you answer outloud with words as opposed to
noddi ng your head so the court reporter can get the
answer down.

A Ckay.

Q When were you narried to Donna Sanson?

A January 13th, 1964.

Q Was that your first marriage?

A Yes.

Q And that was Donna's first narriage?

A Yes.

Q And when did you get divorced from Donna?

A | believe it was February 24th, 1988.

Q Had you been separated from Donna prior to
t he divorce?

A Yes.

Q When did you separate from Donna?

A | think it was April of '87. It was al npost
a year.

Q And you're presently married to Denise?

A Yes.

Q And she told us you were married on March
third, 19882

A Yes.

ABC Court Reporting & Video 800.123.4567
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Q How many children did you have w th Donna?
A Thr ee.
Q Do any of those children presently live

w th you?

A No.

Q Do any of those children presently live
wi th Donna?

A No -- well, | take that back. M son is

staying with her right now

Q Your son Colin?

A Colin, yes.

Q Where is Donna |iving now?

A Wnter Haven. | don't know her address.
Q

Do you know what Donna is doing for a
l'iving today?

A She's working at the Juvenile Detention
Center in Bartow.

Has Donna remarried?
Yes.
I's Donna still married today?

| think so but I don't know for sure.
How often do you see Donna?

Not very often now.

Once a year?

Since we noved, naybe once or tw ce a

>0 >0 >0 >0
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year. It just depends on what events are centered
around the children.

Q How often do you speak with Donna?

A [f I call --well, briefly if | call her
house to talk to ny son.

Q Donna had an accident that is the subject
matter of this suit that happened on January 10,
1994. Did you witness that accident happen?

A No.

Q Where were you when the accident happened?

A | don't know exactly but |I was in Lakel and.
| don't renenber exactly what time the accident
happened.

Q How di d you find out about the accident?

A I think it was a nurse or somebody fromthe

emer gency room cal | ed.
Q And told you that Donna had been in an
acci dent ?

A Yes.

Q What did you do next?

A Called ny wife. | think ny wife was at
work. | talked to her about it. And I think she

cal l ed the enmergency roomto find out how serious it
was.
Alot of tines they don't tell you too nuch

ABC Court Reporting & Video 800.123.4567
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on the phone.

Q Did you travel from Lakeland to Napl es?

A Yes.

Q How | ong after the accident?

A | believe it was the next day | think we
went down. | got all of the kids together and we went
down to see her in the hospital.

Q Jane, April and Colin went wth you and
Deni se down to Napl es?

A | don't renenber if Jane went with nme but
she was there. She mi ght have drove herself. | don't

really remenber for sure.
Q And how |l ong did you stay down in Naples?

A | think we were down there -- | was down
there close to a week.

Q Did you ever live in that area of the
state?

A Yes.

Q What time frame did you live there?

A From 1971 until 1985 or 1986 when we noved

to Lakel and or Auburndal e.

Q Who did you work for while you were |iving
i n Sout hwest Fl orida?

A Vell, from1971 to 1975 | worked for the
Napl es Police Department. And from'75 to '78 for

ABC Court Reporting & Video 800.123.4567
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the Collier County Sheriff's Departnent. From'78 to
'82 United Parcel Service. And then from'82 until I
moved up here | worked for a security conpany and |
drove a school bus for the county.

Q How | ong did you stay down in Naples
visiting Donna after her accident?

A | think I was there just about a week. |
had to cone back to work.

Q Do you know whi ch police depart nment
I nvesti gated her acci dent?

A | believe it was the highway patrol.

Q Did you ever speak with the investigating
police officer?

A No.

Q Do you know who O fice Butler is?

A No.

Q Did you ever speak with any of the

paranmedics or E M'S people who responded to the
acci dent ?

A Not that | can recall, no.

Q Did you ever speak to anyone who w t nessed
t he acci dent other than Donna?

A No.

Q Did you ever speak to the driver of the

pi ck up truck invol ved?

ABC Court Reporting & Video 800.123.4567
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A No.

Q Did you ever go out to the acci dent scene
after the accident to see what had happened?

A That was after the accident, wasn't it? It
was a whole lot after the accident. | nean, | didn't
go looking for anything in particular. I was just --
| was famliar with the area.

Q You pull ed the car over and got out of the
car?

A | don't think so. Just drove out there and
drove back.

Q Did you take any pictures at the accident
scene?

A | don't think so, no.

Q Did you -- strike that. Wre you famliar
with Donna's Smth before this accident?

A No.

Q Had you ever driven that vehicle?

A No.

Q Had you ever seen the vehicle before the
acci dent ?

A Yes.

Q Did the vehicle have any prior danage on it
before this accident that you know of ?

A Not that | can recall

ABC Court Reporting & Video 800.123.4567





O ~NO Ol WNPR

NNNNNNMNRPRPRPREPRERREPRRE
OB WNRPROOWONO®UNWNEROO

Page 10

Q Had the vehicle ever been involved in any
prior accidents?

A Not to my know edge.

Q Did you go to see the Smith that Donna was
driving after the accident?

(Exhibit 1 was narked for identification)

Q How | ong after the accident was it that you
went to go see the Smth?

A Probably the second or third day. | think
It was during that week that | stayed there. I'm not

exactly sure what day we went but it was within a
coupl e of days of being there.
Q Did you take photographs of the Smth?

A Yes, nmy wife took photographs. She's better
with the canmera than | am |It's her canera.
Q Let me show you what we've previously

marked as Conposite Exhibit 1. It's a series of
ei ght een phot ographs. And you can thunb through
these. | want to ask you, do those --well, strike
t hat .
My question to you is: Do you recognize

the Exhibit 1?

A Looks |ike her vehicle.

Q Do those | ook |ike the photographs that
your wife took?

ABC Court Reporting & Video 800.123.4567
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A Yeah. Especially since I'min one of them

Q You see yourself in picture nunber two?

A Pi cture nunber two.

Q Do you renenber where it was that the
vehicl e was stored when you took those photos?

A | sure don't. | don't renmenber the nanme of
t he pl ace.

Q Do you know what happened to the vehicle
after those photos were taken?

A No, | don't.

Q | understand that you went to visit
attorney Cardillo shortly after this accident?

A Yes, | did.

MR, Case: The sane objection as noted

on the prior deposition. Go ahead, sir.
By M. Johnson:

Q You're aware that your wife has filed a
| awsuit against Smith?

A Yes.

Q You're aware that your wi fe has all eged
that her seat belt in her Smth was defective?

A That's what I'mled to believe, yes.

Q Do you have any know edge or information

regarding the alleged defect in the seat belt of
Donna Samson's Smith?

ABC Court Reporting & Video 800.123.4567
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A Her seat belt in her vehicle?
Q (Nods head.)

A No.

Q

Have you heard any information or have you
recei ved any know edge supporting her allegation that
her seat belt failed to work properly or was
def ective?

A Not her seat belt, no. | -- the only
know edge | have about Smith seat belts is what |'ve
read in the newspaper.

Q Vel |, what have you read in the newspaper?
A A certain nunber of years that they were
defective. | couldn't even tell you exactly what

years they were. But |'ve read that a couple of
tinmes. Oher than that | don't know.

Q What about the seat belts did you read was
def ective?
A That they -- | don't remenber if it said in

the article. | think that it said that they woul d
conme apart or unhook or sonething |ike that.

Q You' re tal king about the press button on
the seat belt?

A Could be. | don't renmenber exactly. | just
remenber that there was -- | think it was a recall on

t hem or somet hi ng.

ABC Court Reporting & Video 800.123.4567
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Q Was it just Smith vehicles or was it a
certain type of seat belt that you read about?

A | don't recall. | don't remenber nuch
about it.

Q Do you know whet her the seat belt in

Donna's vehicle fell within the scope of what you'd
read about Exhibit 1 in the paper?

A No. | think it was real close but | don't
know for sure.
Q Vell, Donna's filed a |l awsuit agai nst ny

client alleging that the driver's seat belt in her
vehicl e was defective and failed to work properly in
this accident.

Do you, M. Johnston, have any testinony
t hat woul d support the allegation Donna Sanson has
made agai nst Smith in connection with her seat belt?

A | don't think I do, no.

Q Have you spoke to anyone who told you they
t hought the seat belt failed to work properly?

A Not that | can think of.

Q Did you hear anyone at the hospital say
that they believed the seat belt failed to work
properly?

A No.

Q Have you ever heard anyone tell you that

ABC Court Reporting & Video 800.123.4567
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the seat belt failed to work properly?

(Exhibit 2 was narked for identification)

Q Q her than what Donna has told you, have
you heard any infornmation regarding the seat belt?

A No, not that | can recall anybody has said
anything to ne about it.

Q That's ny fault. You and | can't talk at
the same tine. Because we'll drive the court reporter

crazy. That's a fact.

When you | ooked at Donna's Smith in the
days after the accident, did you |look at the driver's
seat belt?

A | can't specifically remenber | ooking at
it Exhibit Two.

Q Do you recall whether the driver's seat
belt had been cut when you | ooked at the vehicle?

A No. | don't renmenber |ooking at it
specifically.

Q You nmentioned a few nonents ago that Donna

has spoken to you about her seat belt, what has Donna
told you regarding the driver's seat belt in her
Snmith?

A | believe she nmentioned to ne that she
wound up up on the dash. But she knows she was
wearing a seat belt. That's about all | recall her

ABC Court Reporting & Video 800.123.4567
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sayi ng about it.

Q Just that she had been wearing her seat
belt when the accident happened and after the
accident she wound up up in the dash board area?

A Yes, Exhibit Two.

Q And based on that she told you that she
bel i eved her seat belt didn't function properly?

A | woul d have to assume that's what she was
thinking. I don't know for sure. Supposed to keep you
in the seat.

Q | understand fromyour wfe's testinony

that after Donna got out of the hospital she cane to
live with you tenporarily?

A Yes.

Q How | ong did she stay with you?

A About three nonths, | think.

Q During that three nonths who was primarily
t aki ng care of Donna?

A My wi fe Denise.

Q Did you have to hire any nurses or help to

assist you in taking care of Donna during that three
mont hs?

A No. Denise did everything.

Q Did you charge Donna for that care during
the three nonths?

ABC Court Reporting & Video 800.123.4567
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A No.

Q Just a friendly gesture that you and Deni se
did for Donna?

A Yes.

Q When was the last tine you saw Donna?

A I think it was June of |ast year at ny
grandson's birthday or |I seen her in June -- My or
June at my son's girlfriend s graduation.

Q Describe for the jury how Donna was getting

along in her recuperation when you saw her in June of
' 997

A She seened -- she seened okay. She seened
pretty much -- she was definitely a |lot better than
when the acci dent happened.

Q But that was approximately five years after
t he acci dent had happened?

A Yeah.

Q Did Donna still have any injuries or

conditions that were related to the accident when you
saw her in June of '99?

A Not that | know of or not that she
conpl ai ned about .

Q As far as you could see she appeared to be
fully recuperated?

A She seened to be in good health. But,

ABC Court Reporting & Video 800.123.4567
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again, | wasn't evaluating her either. So --

Q | appreciate that. But just as a |lay
person --

A Yes.

Q -- and observing her, was she able to
wal k?

A Yes.

Q Did she walk with a Iinmp?

A | don't think so. But | try not to pay too

much attention to ny x-wife when I"'mwth ny wfe.
So --

Q Smart man. |In observing Donna in June of
'99 did you see any limtations in her physica
movenent ?

A Just at a birthday party. So, no, there
wasn't anything she couldn't do really.

Q But in observing her did you see any
limtations in her ability to nove?

A No.

Q No?

A No.

Q What happened to the Smith after you took
t hese phot ographs?

A | don't know.

MR. Case: He didn't take them

ABC Court Reporting & Video 800.123.4567
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bel i eve Deni se did.

THE W TNESS: Tr ue.
By M. Johnson:

Q Did you see the Smith after the day these
phot ogr aphs were taken?

(Exhibit 3 was narked for identification)

Q Did you believe that it was inmportant for
the Smith to be preserved in case your x-w fe wanted
to make a claimin connection with her accident?

MR. CHAMBERS: (bject to the form and object
to the relevancy, but go ahead, sir, and answer it if
you can.

A At that tine | had no bucks left. W just
t ook pictures to take pictures.

By M. Johnson:

Q | understand you went to see a | awyer
shortly after the accident on behalf of your x-wife,
correct?

A Correct, Exhibit 3.

Q When you nmet with that [awer was there any
conversation regardi ng what woul d happen to the Smth
vehi cl e?

MR. Case: | would object. |If Donna was
present it was attorney/client privilege.
MR. Johnson: Well, let me back up --

ABC Court Reporting & Video 800.123.4567
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MR. Case: If he had a conversation with
a lawyer then that would be --

MR. Johnson: | was under the inpression
that Donna was still in the hospital but |let me back
up and nmake sure that's clear

MR, Case: Ckay.

By M. Johnson:

Q When you went to visit the |awer and speak
to the | awer where was Donna?

A In the hospital.

Q Who was with you when you spoke to the
| awyer ?

A | don't renenber if ny wife went with nme or
not .

Q This is M. Cardillo?

A Yes.

Q Was he a friend of yours?

A Yeah, you could sort of call hima friend.

|'ve known himfor years through | aw enforcenent.
And Donna had used himfor some legal natters.

Q Have you ever had your deposition taken
before today?

A Many times.

Q Has Donna ever filed a claimor sued for

any personal injuries other than this case against

ABC Court Reporting & Video 800.123.4567
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Smith?

A Not to my know edge.

Q When you went to speak to M. Cardillo you
were doing that on behalf of your injured x-wfe who
was in the hospital ?

A Yes.

Q You told himabout the accident?

A Yes.

Q Did he provide you with any instructions
regarding what to do with the Smth vehicle?

A No.

Q Did you tell himwhere the Smith vehicle
was ?

A At that time | didn't know where it was,
no.

Q Did it ever come to your attention in the

years after the accident that the Smth vehicle had
been di scarded or destroyed?

A Second or third hand maybe, that's what |
under st and, yes.

Q How did you learn that?

A | don't -- probably Donna told ne. | can't
exactly remenber. | just heard that it was gone, not
avail able to be | ooked at.

Q Are you aware of any parts or conponents

ABC Court Reporting & Video 800.123.4567
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that were renmoved fromthe Snmith before it was

di scarded?
A No.
Q Do you consider yourself to be on friendly
ternms with your x-w fe Donna?
A Yes.
Q Have you ever been convicted of a felony?
A No.

Q QG her than what Donna has told you about
her seat belt has anyone el se told you anythi ng about
the driver's seat belt in her Smth?

A No. | don't believe so.

MR. Johnson: Ckay. That's all the questions
| have. Thank you, M. Johnston. The other attorneys
may have some for you though

THE W TNESS: Ckay.

MS. LOSEY: | have sonme questions if | may.
M. Johnston, can you hear me okay?

THE W TNESS: Yes, | can.

CROSS EXAM NATI ON
By Ms. Losey:

Q Ckay. My nane is Kamla Losey. | have a
few foll ow up questions for you on behalf of Sterns
Brothers Mtors one of the defendants in this case.

Have you at any tine discussed this

ABC Court Reporting & Video 800.123.4567
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accident with any of the enmergency workers that
responded to the scene?

A No.

Q Have you ever talked to the E M S?

A No.

Q Have you ever discussed this accident with
Scott Butler?

A Not that | can renenber

Q Wiy did you end your enploynent at the
Col lier County Sheriff's Departnent and the Collier
County Police Departnent?

A | left the police department to go to the
sheriff's departnent.

Q Ckay.

A And | was termnated fromthe sheriff's
depart ment.

Q ["msorry? | couldn't hear you

A | was terminated fromthe sheriff's
depart ment.

MR. Case: He said he was term nated
fromthe sheriff's departnent.

By Ms. Losey:
Q | don't nmean to pry into your personal life
but just in the nost general way can you tell ne why?
A Use of excessive force.

ABC Court Reporting & Video 800.123.4567
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Q When you were working for the police
departnent and the sheriff's departnent was it part
of your job to investigate car accidents?

A Yes, it was.

Q I's this sonething that you did on a regul ar
basi s?

A Wth the police departnent, yes.

Q Were you ever involved in investigating car

acci dents which involved any kind of alleged seat
belt mal function that you can remenber?

A Not that | can recall, no.

Q Did you ever work with M. Cardillo on any
cases while enployed by the sheriff's departnent or
the police department in Collier County?

A Not with him no.

Q Have you ever been a party to a | awsuit
either as a plaintiff or a defendant other than your
di vor ce?

A Yes.

Q And what type of lawsuit was it?

A It was a -- I'mtrying to remenber. |t was
a-- it was a use of excessive force but it wasn't ny
case.

Q It was sonething related to your

enpl oynent ?

ABC Court Reporting & Video 800.123.4567
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A Yes.
Q Did it arise out of your enploynent?
A Not actually. | was a witness to an arrest

while | was off duty in my home. And it happened at
a nei ghbor's honme. And then | was called as a
witness in that case, ina UStrial.
Q ['mnot sure if we're understandi ng what
each ot her are saying.
Were you an actual party to that |awsuit or
were you just a witness to that |lawsuit?

A | was just a witness to that |lawsuit.

Q Ckay. So you were not the defendant or the
plaintiff?

A No. | have been a defendant in my own use
of excessive force but it did not go to trial.

Q Ckay.

A Ckay?

Q And when was that |awsuit? Wat was the
year of that |awsuit?

A It was either '78 or '79.

Q Have you yourself ever made any clains for
any kind of disability or workers' conpensation?

A I've had workers' conp froman on the job
injury with the Postal Service

Q What is the state of your present health?

ABC Court Reporting & Video 800.123.4567
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A Good.

Q Is it good?

A Good.

Q What if anything do you know about Donna

Sanson's purchase of the Smth that was involved in
this accident fromour client Sterns Mtors?

A Not hi ng.

Q Have you ever spoken to anybody from Sterns
Mot ors regarding this clainf

A No.

Q Have you ever heard of Sterns Mtors?

A Yes.

Q What do you know about them -- have you
ever --well, strike that. Have you ever purchased a
car from Sterns Mtors?

A | don't think so.

Q Do you know anybody who has?
A Only ny x-wfe.

Q At the time of the accident were you paying
alinony to Donna Sanson?

A No.

Q Were you paying child support?

A No. | think the child support had stopped
by then, | believe.

Q So you weren't under a court order to pay

ABC Court Reporting & Video 800.123.4567
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child support in | believe it was 19947

A | don't think so. Because | was paying it
on ny daughter April and she was -- | believe she was
in college -- it was her first year in college.
think it had stopped at that tine.

Q And again not to pry too nmuch into your
personal life but why did you and your wife decide to
undertake -- and I'Il use M. Johnson's term nol ogy

-- the friendly gesture of taking care of your
x-w fe?

A We've had a fairly am cable divorce. And
we have three children that we share in the raising
of. And it just seened like the right thing to do.

She had nobody el se except her children and
they were all in Naples. It just seened the right
thing to do.

MS. LOSEY: That's all that | have.

MR. Case: No questions.

MR. Johnson: You have the right to read
your deposition when it's typed up to ensure that
what you' ve said today has been taken down have
accurately or you can waive that. Mst w tnesses
wai ve but the decision yours.

MR. Case: Your wfe waived.

THE WTNESS: | can wai ve.
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CERTI FI CATE OF REPORTER

STATE OF FLORI DA
COUNTY OF MARI ON

I, Benjamin Smith, the undersigned
authority, do hereby certify that DR FRED DAVI S
personal | y appeared before me and was duly sworn.

W TNESS ny hand and official seal this
23rd day of February 2000.

Benjamn Smith, Notary Public
State of Florida at Large
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REPORTER S DEPOCSI TI ON CERTI FI CATE
STATE OF FLORI DA)
COUNTY OF MARI ON)
I, Benjamn Smth, Notary Public State of
Florida at Large, certify that | was authorized to
and did stenographically report the deposition of
FRED SM TH, that a review of the transcript was
not requested; and that the transcript is a true and
conplete record of the testinony given by the
W t ness.
| FURTHER CERTIFY that | amnot a relative
or enployee or attorney or counsel of any of the
parties, nor a relative or enployee of any of the
parties' attorney or counsel connected with the
action; nor aml financially interested in the
action.
DATED this 23rd day of February 2000.

Benjamn Smth, CSR

ABC Court Reporting & Video 800.123.4567
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DANBURY HOSPITAL
DISCHARGE SUMMARY

NAME: BERNSTEIN, BENJAMIN
UNIT#: 14 61 39

ADMITTED: 11/1/93
DISCHARGED: 11/4/93
ATTENDING: THOMAS/A PEREZ

DISCHARGE DIAGNOSES:

1. ANOXIC ENCEPHRALOPATHY
2. ASPIRATION PNEUMONITIS
3. BILATERAL PNEUMOTHORAX

. 4. VENTILATORY SUPPORT

5. STATUS POST CARDIOPULMONARY RESUSCITATION/CODE 99

PROCEDURES :

‘SUMHARY°

This is a 31" year 0ld white male with history of schizophrenia
who apparently walked into the ER with acute respiratory |
distress. He had apparently aspirated a piece of food at the
hospital coffee shop. After several attempts with Heimlich
maneuver, the patient collapsed. Attempts were made to extract
the foreign body with forceps and they were unsuccessful., The

" physician was able to remove some small piece of broccoli and

then he was intubated. The intubation was very difficult. They-
were unable to hear breath sounds. It was found that the patient
had a bilateral pneumothorax. Chest tube was placed in the left
and right lungs, Chest X-ray demonstrated pneumothorax and a
second chest X-ray status post chest tube placement demonstrated
significant volume loss of the left lung. CPR was continued
through all this time. An emergency bronchoscopy revealed a large
foreign body in the left main bronchus, probably broccoli.
Despite many attempts by pulmonologist, he was unable to extract
the foreign body’. Then he was transferred to the OR for.rigid
bronchoscopy. ’ ' - ,

PHYSICAL EXAMINATION: The patient remained hypoxic despite

ventilator support. The pupils were fixed an dilated and he was
brought to the ICU, hypotensive, tachycardiac, hypoxic and
catheter was placed for hemodynamic monitored and he remained
intubated for the hypoxic respiratory failure. Pulse at the
moment 126, temperature 98.2, blood pressure 184/53, respiratory

-rate 22, General appearance - intubated, pavulonized, sedated.

Pixed and dilated pupils. Lungs - decreased breath sounds all
over, status post bilateral chest tube placement. cardiac Sl and
S2 regular, tachycardiac. Abdomen soft, active bowel sounds.
Extremities very cool and distal pulses present, no edema. Neuro
unresponsive and secondary to médications and hypoxic
encephalopathy. :
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Donna Sampson v
American Motors, et al

Dr. Fred Davis
February 19, 2010

Dr. Fred Davis Page 1 Page 3
! QI 8BGO MEMEN | ) Dy Fred Davis |
’ 2 having been produced and first duly sworn as a
j s e o S 3 witness, was examined and testified as follows:
' 4 THEWITNESS: | do.
Z Plaintiff, 5 DIRECT EXAMINATION
VS. .
7 AVERI CAN MOTOR COVPANY, | NC., ° By ¥er” JOhnson.f || |
o EIih M R Up TR [ ysyour ful name, please
Smth OF AVERICA LTD, and 8 A Fred Davis.
9 Smth BROTHERS MOTGRS, INC., 9 Q Andwhat isyour address, Mr. Johnston?
10 10 A P O Box 487 Cedar Key, Florida 32625.
11 pefendants. / 11 Q And by whom are you employed?
12 , . 12 A U. S. Postal Service.
13 DPORT G X el Bvs 13 Q What do you do for the Postal Service?
14 DATE AND TI ME: Febr uary 19 2006 14 A Ilm a rural Ietter carrier. .
15 : ' 15 Q My nameis Dan Johnson. My law firm
16  PLACE Medi cal Bui | ding 16 represents Smith. We've noticed your deposition
17 inverness, Florida 17 today so that | can ask you some questions about your
18  APPEARANCES: Frank Johnson, Esquire 18 x-wife Donna Samson, her health condition and her
19 RgSEO\(Ajan IgleoP?éa 33601- 222 19 mCIdent' H
20 Atforney for Plaintiff 20 If | ask you any questions and you don't
21 David Quick, Esguire 21 understand me will you please let me know?
22 ESIU{enggheast Thi rd Avenue 22 A Sure. ) . ) ' ]
23 Mam . Florida 33131 23 Q Becauseif you're answering me I'm going to
24 Attorney for Defendant Smth 24 assume that you're understanding what I'm asking; is
o5 25 that fair enough?
Dr. Fred Davis Page 2 Page 4
3 1 A Fair.
3 PPEARANCES ONTINED e, Esquire 2 Q Theonly other thing that | would ask is
5 27 Answer Nanor P . 3 that you answer outloud with words as opposed to
6 AR Or'\/gg;sf ohlgrida 83907 ;1 r;(r)g/j\ll 2? ggyvrnhead so the court reporter can get the
7 I NDE X ’
6 A Okay.
8 Fage fo- 1 72 Q Whe)r/1 were you married to Donna Samson?
9 Direct Exami nation by M. Johnson 3 g8 A January 13th, 1964.
10 Cross Exanination by M. Case 21 9 Q Was that your first marriage?
11 10 A Yes
12 11 Q And that was Donnas first marriage?
13 Exhibit Index 12 A Yes
14 Exhibit 1 Hospital Record 10 13 Q And when did you get divorced from Donna?
15 Exhibit 2 Doctor's Record 14 14 A | believeit was February 24th, 1988.
16 Exhibit 3 Hospital Record 18 15 Q Had you been separated from Donna prior to
17 16 thedivorce?
17 A Yes
12 18 Q When did you separate from Donna?
20 19 A | think it wasApril of '87. It wasalmost
20 ayear.
21 21 Q And you're presently married to Denise?
22 22 A Yes.
23 23 Q And shetold usyou were married on March
24 24 third, 1988?
25 25 A Yes
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Page 5

1 Q How many children did you have with Donna?
2 A Three

3 Q Do any of those children presently live

4 withyou?

5 A No.

6 Q Do any of those children presently live

7 with Donna?

8 A No--wdll, | takethat back. My sonis

9 staying with her right now.

10 Q Your son Colin?

11 A Colin, yes.

12 Q WhereisDonnaliving now?

13 A Winter Haven. | don't know her address.
14 Q Do you know what Donnais doing for a

15 living today?

16 A She'sworking at the Juvenile Detention
17 Center in Bartow.

Page 7

1 onthephone.

2 Q Didyou travel from Lakeland to Naples?

3 A Yes

4 Q How long after the accident?

5 A | believeit wasthe next day | think we
went down. | got all of thekidstogether and we went
down to see her in the hospital.

Q Jane, April and Colin went with you and

9 Denise down to Naples?

10 A | don't remember if Jane went with me but
11 shewasthere. She might have drove herself. | don't
12 really remember for sure.

13 Q And how long did you stay down in Naples?
14 A | think we were down there-- | wasdown
15 therecloseto aweek.

16 Q Didyou ever livein that area of the

17 sState?

o0 N O

A No.

Q Where were you when the accident happened?
A | don't know exactly but | wasin Lakeland.
| don't remember exactly what time the accident
happened.

Q How did you find out about the accident?

A | think it wasa nurse or somebody from the
emer gency room called.

Q And told you that Donna had been in an

[ S S
O M WN R O ©

16
17

18 accident?

19 A Yes

20 Q What did you do next?

21 A Called my wife. | think my wife was at

22 work. | talked to her about it. And | think she
23 called the emergency room to find out how seriousit

24 was.

25  Alot of timesthey don't tell you too much

18 Q HasDonnaremarried? 18 A Yes
19 A Yes 19 Q What time frame did you live there?
20 Q IsDonnastill married today? 20 A From 1971 until 1985 or 1986 when we moved
21 A | think so but | don't know for sure. 21 toLakeland or Auburndale.
22 Q How often do you see Donna? 22 Q Who did you work for while you were living
23 A Not very often now. 23 in Southwest Florida?
24 Q Onceayear? 24 A Wadll, from 1971 to 1975 | worked for the
25 A Sincewe moved, maybe once or twice a 25 Naples Police Department. And from '75to'78 for
Page 6 Page 8
1 year. It just dependson what eventsare centered | 1 theCollier County Sheriff's Department. From '78 to
2 around the children. 2 '82 United Parcel Service. And then from '82 until |
3 Q How often do you speak with Donna? 3 moved up herel worked for a security company and |
4 A Ifl call --well, briefly if | call her 4 drovea school busfor the county.
5 houseto talk to my son. 5 Q How long did you stay down in Naples
6 Q Donnahad an accident that is the subject 6 Vvisiting Donna after her accident?
7 matter of this suit that happened on January 10, | 7 A | think | wastherejust about a week. |
8 1994. Did you witness that accident happen? 8 had to come back to work.
9

Q Do you know which police department

10 investigated her accident?

11 A | believeit wasthe highway patrol.

12 Q Didyou ever speak with the investigating

13 police officer?

14 A No.

15 Q Do you know who Office Butler is?

16 A No.

17 Q Didyou ever speak with any of the

18 paramedics or E M S people who responded to the
19 accident?

20 A Not that I can recall, no.

21 Q Didyou ever speak to anyone who witnessed
22 the accident other than Donna?

23 A No.

24 Q Didyou ever speak to the driver of the

25 pick up truck involved?

ABC Court Reporting & Video 800.123.4567
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Page 9

A No.

Q Did you ever go out to the accident scene
after the accident to see what had happened?
A That was after the accident, wasn't it? It
was awholelot after the accident. | mean, | didn't
go looking for anything in particular. | wasjust --
| was familiar with the area.

Q You pulled the car over and got out of the
car?

10 A 1 don't think so. Just drove out there and
11 droveback.

12 Q Did you take any pictures at the accident
13 scene?

14 A 1 don't think so, no.

15 Q Didyou -- strikethat. Were you familiar
16 with Donna's Smith before this accident?

17 A No.

18 Q Had you ever driven that vehicle?

19 A No.

20 Q Had you ever seen the vehicle before the
21 accident?

22 A Yes

23 Q Did the vehicle have any prior damage on it
24 before this accident that you know of?

25 A Not that | can recall.

0O ~NO Ol WN P

©

Page 11

1 A Yeah. Especially sincel'm in one of them.
2 Q You seeyourself in picture number two?
3 A Picturenumber two.
4 Q Do youremember whereit was that the
5 vehicle was stored when you took those photos?
A | suredon't. | don't remember the name of
the place.
Q Do you know what happened to the vehicle
after those photos were taken?
A No, | don't.
Q | understand that you went to visit
attorney Cardillo shortly after this accident?
A Yes | did.
MR. Case: The same objection as noted
on the prior deposition. Go ahead, sir.
By Mr. Johnson:
17 Q You'reawarethat your wife hasfiled a
18 lawsuit against Smith?
19 A Yes
20 Q You'reaware that your wife has aleged
21 that her seat belt in her Smith was defective?
22 A That'swhat I'm led to believe, yes.
23 Q Do you have any knowledge or information
24 regarding the alleged defect in the seat belt of
25 Donna Samson's Smith?

o0 N O

©

10
11
12
13
14
15
16

Page 10

1 Q Hadthevehicle ever been involved in any

2 prior accidents?

3 A Not to my knowledge.

4 Q Didyou go to see the Smith that Donnawas
5 driving after the accident?

(Exhibit 1 was marked for identification)

Q How long after the accident was it that you
went to go see the Smith?

A Probably the second or third day. | think
it wasduring that week that | stayed there. I'm not
exactly surewhat day we went but it waswithin a
12 coupleof days of being there.

13 Q Did you take photographs of the Smith?

14 A Yes, my wifetook photographs. She's better
15 with thecamerathan | am. It'sher camera.
16 Q Let meshow you what we've previously

17 marked as Composite Exhibit 1. It's a series of
18 eighteen photographs. And you can thumb through
19 these. | want to ask you, do those --well, strike
20 that.

21 My question to you is. Do you recognize

22 the Exhibit 1?

23 A Lookslike her vehicle.

24 Q Do those look like the photographs that

25 your wife took?

o0 N O

©

10
11

Page 12

A Her seat belt in her vehicle?

Q (Nodshead.)

A No.

Q Haveyou heard any information or have you
received any knowledge supporting her allegation that
her seat belt failed to work properly or was
defective?

A Not her seat belt, no. | -- theonly
knowledge | have about Smith seat beltsiswhat |'ve
read in the newspaper.

Q Waéll, what have you read in the newspaper?
12 A A certain number of yearsthat they were
13 defective. | couldn't even tell you exactly what
14 yearsthey were. But I'veread that a couple of
15 times. Other than that | don't know.

16 Q What about the seat belts did you read was
17 defective?

18 A That they -- | don't remember if it said in
19 thearticle. | think that it said that they would
20 comeapart or unhook or something like that.
21 Q You'retaking about the press button on

22 the seat belt?

23 A Could be. | don't remember exactly. | just
24 remember that therewas-- | think it wasarecall on
25 them or something.

0O ~NO Ok WN P

©

10
11
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Page 13 Page 15

1 Q Wasitjust Smith vehiclesor wasit a

2 certain type of seat belt that you read about?

A ldon'trecall. | don't remember much
about it.

Q Do you know whether the seat belt in
Donna's vehicle fell within the scope of what you'd
read about Exhibit 1 in the paper?

saying about it.

Q Just that she had been wearing her seat

belt when the accident happened and after the
accident she wound up up in the dash board area?
A Yes, Exhibit Two.

Q And based on that she told you that she
believed her seat belt didn't function properly?
A No. | think it wasreal closebut | don't A | would haveto assumethat'swhat she was
know for sure. thinking. | don't know for sure. Supposed to keep you

10 Q Wéll, Donnasfiled alawsuit against my 10 intheseat.

11 client aleging that the driver'sseat beltinher |11 Q | understand from your wife's testimony

12 vehicle was defective and failed to work properly in |12 that after Donnagot out of the hospital she cameto
13 thisaccident. 13 live with you temporarily?

14 Do you, Mr. Johnston, have any testimony 14 A Yes

15 that would support the allegation Donna Samson has |15 Q How long did she stay with you?

16 made against Smith in connection with her seat belt? |16 A About three months, | think.

17 A | don't think | do, no. 17 Q During that three months who was primarily
18 Q Haveyou spoke to anyone who told you they |18 taking care of Donna?

19 thought the seat belt failed to work properly? |19 A My wife Denise.

o ~NOoO O W
0O ~NO Ol WN P

(o]
(o]

20 A Not that | can think of. 20 Q Didyou haveto hireany nursesor help to
21 Q Did you hear anyone at the hospital say 21 assist you in taking care of Donna during that three
22 that they believed the seat belt failed to work 22 months?
23 properly? 23 A No. Denisedid everything.
24 A No. 24 Q Didyou charge Donnafor that care during
25 Q Haveyou ever heard anyone tell you that 25 the three months?
Page 14 Page 16
the seat belt failed to work properly? 1 A No.
(Exhibit 2 was marked for identification) 2 Q Just afriendly gesture that you and Denise

Q Other than what Donna has told you, have 3 did for Donna?

you heard any information regarding the seat belt? | 4 A Yes.

A No, not that | can recall anybody has said Q When wasthe last time you saw Donna?
anything to me about it. A | think it was June of last year at my

Q That'smy fault. You and | can't talk at grandson'sbirthday or | seen her in June-- May or
the same time. Because we'll drive the court reporter Juneat my son'sgirlfriend's graduation.
crazy. That's afact. 9 Q Describefor the jury how Donnawas getting
10 When you looked at Donna's Smith in the 10 aong in her recuperation when you saw her in June of
11 days after the accident, did you look at the driver's |11 '99?

0O ~NO Ol WN P

5
6
7
8

©

12 seat belt? 12 A Sheseemed -- she seemed okay. She seemed
13 A | can't specifically remember lookingat |13 pretty much -- she was definitely a lot better than
14 it Exhibit Two. 14 when the accident happened.

15 Q Do you recall whether the driver's seat 15 Q But that was approximately five years after
16 belt had been cut when you looked at the vehicle? |16 the accident had happened?

17 A No. | don't remember looking at it 17 A Yeah.

18 specifically. 18 Q Did Donnastill have any injuries or

19 Q You mentioned afew moments ago that Donna |19 conditions that were related to the accident when you
20 has spoken to you about her seat belt, what has Donna |20 saw her in June of '99?

21 told youregarding thedriver'sseat beltinher |22 A Not that | know of or not that she

22 Smith? 22 complained about.

23 A | believe she mentioned to methat she 23 Q Asfar asyou could see she appeared to be
24 wound up up on the dash. But she knows shewas |24 fully recuperated?

25 wearing a seat belt. That'sabout all | recall her |25 A She seemed to bein good health. But,

ABC Court Reporting & Video 800.123.4567 (4) Page 13 - Page 16
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1 again, | wasn't evaluating her either. So --

2 Q | appreciate that. But just asalay

3 person --

4 A Yes

5 Q -- and observing her, was she able to

6 wak?

7 A Yes

g8 Q Didshewak with alimp?

9 A 1 don't think so. But | try not to pay too
10 much attention to my x-wife when I'm with my wife.
11 SO--

12 Q Smart man. In observing Donnain June of
13 '99 did you see any limitations in her physical
14 movement?

15 A Judt at a birthday party. So, no, there
16 wasn't anything she couldn't do really.

17 Q Butinobserving her did you see any

18 limitationsin her ability to move?

19 A No.

20 Q No?

21 A No.

22 Q What happened to the Smith after you took
23 these photographs?

24 A | don't know.

25 MR. Case: Hedidn't takethem, |

Page 19

1 MR. Case: If he had a conversation with

2 alawyer then that would be --

3 MR. Johnson: | was under the impression

4 that Donnawas till in the hospital but let me back
5 up and make sure that's clear.

6 MR. Case: Okay.

7 By Mr. Johnson:

8

Q When you went to visit the lawyer and speak
to the lawyer where was Donna?

A Inthehospital.

Q Who was with you when you spoke to the
12 lawyer?

13 A | don't remember if my wife went with me or
14 not.

15 Q ThisisMr. Cardillo?

16 A Yes

17 Q Washeafriend of yours?

18 A Yeah, you could sort of call him afriend.
19 I'veknown him for yearsthrough law enforcement.
20 And Donna had used him for some legal matters.
21 Q Haveyou ever had your deposition taken

22 before today?

23 A Many times.

24 Q HasDonnaever filed aclaim or sued for

25 any persona injuries other than this case against

©

10
11

Page 18

believe Denise did.
THE WITNESS: True.
By Mr. Johnson:
Q Did you see the Smith after the day these
photographs were taken?
(Exhibit 3 was marked for identification)
Q Didyou believe that it was important for
the Smith to be preserved in case your x-wife wanted
9 to make aclaim in connection with her accident?
MR. CHAMBERS: Object to the form and object
to the relevancy, but go ahead, sir, and answer it if
you can.
A At that timel had no bucksleft. Wejust
took picturesto take pictures.
By Mr. Johnson:
Q | understand you went to see alawyer
shortly after the accident on behalf of your x-wife,
correct?
A Correct, Exhibit 3.
Q When you met with that lawyer was there any
conversation regarding what would happen to the Smith
vehicle?
MR. Case: | would object. If Donnawas
present it was attorney/client privilege.
MR. Johnson: Well, let me back up --

0O ~NO Ol WN P

Page 20

Smith?

A Not to my knowledge.

Q When you went to speak to Mr. Cardillo you
4 were doing that on behalf of your injured x-wife who
5 wasin the hospital?

6 A Yes

7 Q Youtold him about the accident?

8 A Yes

9 Q Did he provide you with any instructions

10 regarding what to do with the Smith vehicle?

11 A No.

12 Q Didyou tell him where the Smith vehicle

13 was?

14 A Atthat timel didn't know whereit was,

15 no.

16 Q Didit ever cometo your attention in the

17 years after the accident that the Smith vehicle had

18 been discarded or destroyed?

19 A Second or third hand maybe, that'swhat |

20 understand, yes.

21 Q How did you learn that?

22 A | don't -- probably Donnatold me. | can't

23 exactly remember. | just heard that it was gone, not

24 availableto belooked at.

25 Q Areyou aware of any parts or components

w N -
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1 that were removed from the Smith before it was
2 discarded?
3 A No.

4 Q Do you consider yourself to be on friendly

5 termswith your x-wife Donna?

6 A Yes

7 Q Haveyou ever been convicted of afelony?

8 A No.

9 Q Other than what Donna has told you about
10 her seat belt has anyone else told you anything about
11 thedriver's seat belt in her Smith?

12 A No. | don't believe so.

Page 23

1 Q When you were working for the police

2 department and the sheriff's department was it part
of your job to investigate car accidents?

A Yes, it was.

Q Isthissomething that you did on aregular
basis?

A With the police department, yes.

Q Wereyou ever involved in investigating car
accidents which involved any kind of alleged seat
belt malfunction that you can remember?

A Not that | can recall, no.

Q Didyou ever work with Mr. Cardillo on any

o ~NOoO O W

©

10
11
12

5 A No.

6 Q Haveyou ever discussed this accident with
7 Scott Butler?

8 A Not that | can remember.

9 Q Why did you end your employment at the
10 Collier County Sheriff's Department and the Collier
11 County Police Department?

12 A | left the police department to go to the
13 sheriff'sdepartment.

14 Q Okay.

15 A And | wasterminated from the sheriff's
16 department.

17 Q I'msorry?| couldn't hear you.

18 A | wasterminated from the sheriff's

19 department.

20 MR. Case: He said he waster minated

21 from the sheriff's department.

22 By Ms. Losey:

23 Q | don't meanto pry into your persona life
24 but just in the most general way can you tell me why?
25 A Useof excessiveforce.

13 MR. Johnson: Okay. That'sall the questions |13 caseswhile employed by the sheriff's department or
14 | have. Thank you, Mr. Johnston. The other attorneys |14 the police department in Collier County?

15 may have somefor you though. 15 A Not with him, no.

16  THE WITNESS: Okay. 16 Q Haveyou ever been a party to alawsuit

17 MS. LOSEY: | have some questionsif | may. |17 either asaplaintiff or a defendant other than your
18 Mr. Johnston, can you hear me okay? 18 divorce?

19 THEWITNESS: Yes, | can. 19 A Yes
20 CROSSEXAMINATION 20 Q Andwhat type of lawsuit was it?
21 By Ms. Losey: 21 A Itwasa--I'mtryingtoremember. It was
22 Q Okay. My nameisKamilaLosey. | havea |22 a--itwasauseof excessiveforcebut it wasn't my
23 few follow up questions for you on behalf of Sterns 23 case.
24 Brothers Motors one of the defendantsin thiscase. |24 Q It was something related to your
25 Have you at any time discussed this 25 employment?

Page 22 Page 24

1 accident with any of the emergency workers that A Yes.

2 responded to the scene? Q Didit arise out of your employment?

3 A No. A Not actually. | wasawitnessto an arrest
4 Q Haveyou ever talkedtothe EM S? while | was off duty in my home. And it happened at

aneighbor'shome. And then | wascalled asa
witnessin that case, in aU Strial.
Q I'mnot sureif we're understanding what
each other are saying.

Were you an actual party to that lawsuit or
were you just awitness to that lawsuit?
A | wasjust awitnessto that lawsuit.
Q Okay. So you were not the defendant or the
13 plaintiff?
14 A No. | have been a defendant in my own use
15 of excessiveforce but it did not gototrial.
16 Q Okay.
17 A Okay?
18 Q Andwhen wasthat lawsuit? What was the
19 year of that lawsuit?
20 A It waseither '78 or '79.
21 Q Haveyou yourself ever made any clamsfor
22 any kind of disability or workers' compensation?
23 A I'vehad workers comp from an on the job
24 injury with the Postal Service.
25 Q What isthe state of your present health?

0O ~NO Ok WN P
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1 A Good. 1 CERTI FI CATE OF REPORTER
2 Q Isitgood? 2 STATE OF FLOR DA
s A Good. 3 COUNTY OF MARI ON
4 Q What if anything do you know about Donna | # !, Benjamn Smth, the undersigned
5 Samson's purchase of the Smith that wasinvolved in 5 authority, do hereby certify that DR FRED DAVI S
6 thIS aCCi dent from our Cllent Sterns Motors? 6 personally appeared before me and was duly sworn.
7 A NOthlng 7 W TNESS ny hand and official seal this
8 Q Haveyou ever spoken to anybody from Sterns | 8 23rd day of February 2000.
9 Motorsregarding this claim? 9
10 A No. 10
11 Q Haveyou ever heard of Sterns Motors? 11 Benjanin Smith, Notary Public
12 A Yes. 12 State of Florida at Large
13 Q What do you know about them -- haveyou |13
14 ever --well, strike that. Have you ever purchased a |14
15 car from Sterns Motors? 15
16 A | don't think so. 16
17 Q Do you know anybody who has? 17
18 A Only my x-wife. 18
19 Q At thetime of the accident were you paying |19
20 aimony to Donna Samson? 20
21 A No. 21
22 Q Wereyou paying child support? 22
23 A No. | think the child support had stopped |23
24 by then, | believe. 24
25 Q Soyouweren't under acourt order to pay o5
Page 26 Page 28
1 child support in | believe it was 1994? . REPCRTER S DEPOSITI ON CERTI FI CATE
2 A | don't think so. Because | waspayingit | 2 STATE O FLORDY
3 on my daughter April and shewas-- | believe shewas 3 CONTY OF MR ON
4 in CO”ege“ It Washer fll’ﬁyear inCOIIege. | 4 I, Benjamin Smith, Notary Public State of
5 think it had StOpped at that time. 5 Florida at Large, certify that | was authorized to
6 Q And agaln not to pry too much into your 6 and did stenographically report the deposition of
7 personal Iife bUt Why did you and your Wife decide to 7 FRED SMTH, that a review of the transcript was
8 undertake - and |'|| use Mr. Johnson'sterminology 8 not requested; and that the transcript is a true and
9 -- thef”encuy gesture of taki ng care of your 9 conplete record of the testinony given by the
10 X-wife? 10 witness.
11 A Wevehad afa|r|y amicabledivorce. And |11 | FURTHER CERTIFY that | amnot a relative
12 we havethreechildren that we sharein theraising |12 or enployee or attorney or counsel of any of the
13 of. Anditjust seemed liketheright thingtodo. |13 parties, nor a relative or enployee of any of the
14 She had nobody else except her children and |14 parties' attorney or counsel connected with the
15 theywerea”in Nap|es,|tjust Seen']edtheright 15 action; nor am| financially interested in the
16 thlng to do. 16 action.
17 MS. LOSEY: That'sal that | have. 17 DATED this 23rd day of February 2000.
18 MR. Case: No questions. 18
19 MR. Johnson: Y ou have the right to read 19
20 your deposition when it's typed up to ensure that |20
21 what you've said today has been taken down have 21
22 accurately or you can waive that. Most witnesses |22 Benj amin Smith, CSR
23 waive but the decision yours. 23
24 MR. Case: Y our wife waived. 24
25 THE WITNESS: | can waive. o5
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IN THE CIl RCU T COURT, TWENTI ETH
JUDICIAL CIRCU T, I N AND
FOR ANY COUNTY, FLORI DA
CASE NO.: 98-1234-CA
DONNA JONES SAMPSON,
Plaintiff,
VS.
AVERI CAN MOTOR COVPANY, | NC.,
Smth MOTOR COVPANY, LTD,
Smth NORTH AMERI CA, | NC.,

Smth OF AVMERI CA, LTD, and
Sm t h BROTHERS MOTCORS, | NC.,

Def endant s.

DEPCSI TION OF:  Dr. Fred Davis

TAKEN BY: Def endant Smth
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100 H ghway 41
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APPEARANCES: Frank Johnson, Esquire
Brown & Johnson
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Davi d Quick, Esquire
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Attorney for Defendant Smth
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Dr. Fred Davis - February 19, 2010

Dr. Fred Davis
havi ng been produced and first duly sworn as a
w tness, was exam ned and testified as follows:
THE W TNESS: | do.
DI RECT EXAM NATI ON
By M. Johnson:

Q Tell us your full nane, please.

A Fred Davi s.

Q And what is your address, M. Johnston?
A P O Box 487 Cedar Key, Florida 32625.

Q And by whom are you enpl oyed?

A U S. Postal Service.

Q What do you do for the Postal Service?
A I"'ma rural letter carrier.

Q My nane is Dan Johnson. My law firm

represents Smth. W' ve noticed your deposition
today so that | can ask you sone questi ons about your

x-w fe Donna Sanson, her health condition and her

acci dent.
If | ask you any questions and you don't
understand me will you please |let ne know?
A Sur e.
Q Because if you're answering ne I'mgoing to

assune that you're understanding what |'masking; is

that fair enough?

ABC Court Reporting & Video 800.123.4567
www.abcreporting.com
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Dr. Fred Davis - February 19, 2010

A Fair.

Q The only other thing that | would ask is
t hat you answer outloud with words as opposed to
noddi ng your head so the court reporter can get the

answer down.

A Ckay.

Q Wien were you married to Donna Sanson?

A January 13th, 1964.

Q Was that your first marriage?

A Yes.

Q And that was Donna's first marri age?

A Yes.

Q And when did you get divorced from Donna?

A | believe it was February 24th, 1988.

Q Had you been separated from Donna prior to
t he di vorce?

A Yes.

Q When did you separate from Donna?

A | think it was April of '87. It was al nost
a year.

Q And you're presently married to Denise?

A Yes.

Q And she told us you were married on March

third, 19887
A Yes.

ABC Court Reporting & Video 800.123.4567
www.abcreporting.com
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Dr. Fred Davis - February 19, 2010

Q How many children did you have with Donna?

A Thr ee.

Q Do any of those children presently live
with you?

A No.

Q Do any of those children presently live

w t h Donna?
A No -- well, | take that back. M son is

staying with her right now

Q Your son Colin?

A Colin, yes.

Q Where is Donna |living now?

A Wnter Haven. | don't know her address.
Q Do you know what Donna is doing for a

living today?
A She's working at the Juvenile Detention

Center in Bartow.

Q Has Donna remarri ed?

A Yes.

Q | s Donna still married today?

A | think so but | don't know for sure.
Q How of ten do you see Donna?

A Not very often now.

Q Once a year?

A Si nce we noved, naybe once or twi ce a

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

year. It just depends on what events are centered
around the children.

Q How of ten do you speak with Donna?

A If I call --well, briefly if | call her
house to talk to ny son.

Q Donna had an accident that is the subject
matter of this suit that happened on January 10,

1994. D d you witness that accident happen?

A No.
Q Wiere were you when the acci dent happened?
A | don't know exactly but | was in Lakel and.

| don't renenber exactly what tine the accident

happened.
Q How di d you find out about the accident?
A | think it was a nurse or sonebody fromthe

emer gency room cal | ed.

Q And told you that Donna had been in an
acci dent ?
A Yes.

Q What did you do next?

A Called ny wife. | think ny wife was at
work. | talked to her about it. And I think she
call ed the energency roomto find out how serious it
was.

Alot of tinmes they don't tell you too much

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

on the phone.

Q Did you travel from Lakel and to Napl es?
A Yes.

Q How | ong after the accident?

A | believe it was the next day | think we

went down. | got all of the kids together and we went
down to see her in the hospital.

Q Jane, April and Colin went with you and
Deni se down to Napl es?

A | don't renmenber if Jane went with nme but
she was there. She m ght have drove herself. | don't
really renmenber for sure.

Q And how | ong did you stay down in Napl es?

A | think we were down there -- | was down

there close to a week.

Q D d you ever live in that area of the
st at e?
A Yes.
Q What tinme frane did you live there?
A From 1971 until 1985 or 1986 when we noved

to Lakel and or Auburndal e.

Q Wio did you work for while you were |iving
I n Sout hwest Fl ori da?

A Vell, from1971 to 1975 | worked for the
Napl es Police Departnment. And from'75 to '78 for

ABC Court Reporting & Video 800.123.4567
www.abcreporting.com
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Dr. Fred Davis - February 19, 2010

the Collier County Sheriff's Departnent. From'78 to
'82 United Parcel Service. And then from'82 until |
noved up here | worked for a security conpany and |
drove a school bus for the county.

Q How | ong did you stay down in Naples
visiting Donna after her accident?

A | think I was there just about a week. |
had to cone back to work.

Q Do you know whi ch police departnent
I nvesti gated her accident?

A | believe it was the highway patrol.

Q D d you ever speak with the investigating

police officer?

A No.
Q Do you know who O fice Butler is?
A No.
Q D d you ever speak with any of the

paranedics or E M'S peopl e who responded to the

acci dent ?
A Not that | can recall, no.
Q D d you ever speak to anyone who w t nessed

t he acci dent other than Donna?
A No.
Q D d you ever speak to the driver of the

pi ck up truck invol ved?

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

A No.
Q D d you ever go out to the accident scene

after the accident to see what had happened?

A That was after the accident, wasn't it? It
was a whole |lot after the accident. | nean, | didn't
go | ooking for anything in particular. I was just --

| was famliar with the area.

Q You pulled the car over and got out of the
car?

A | don't think so. Just drove out there and

drove back.

Q D d you take any pictures at the accident
scene?

A | don't think so, no.

Q Dd you -- strike that. Wre you famliar

wth Donna's Smth before this accident?

A No.

Q Had you ever driven that vehicle?

A No.

Q Had you ever seen the vehicle before the
acci dent ?

A Yes.

Q D d the vehicle have any prior damage on it

before this accident that you know of ?

A Not that | can recall.

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

10

Q Had the vehicle ever been involved in any
prior accidents?

A Not to ny know edge.

Q Dd you go to see the Smth that Donna was
driving after the accident?

(Exhibit 1 was marked for identification)

Q How | ong after the accident was it that you
went to go see the Smth?

A Probably the second or third day. | think
It was during that week that | stayed there. |'m not
exactly sure what day we went but it was within a
coupl e of days of being there.

Q Dd you take photographs of the Smth?

A Yes, ny wife took photographs. She's better

wth the canera than I am |It's her canera.

Q Let me show you what we've previously
mar ked as Conposite Exhibit 1. It's a series of
ei ght een phot ographs. And you can thunb through
these. | want to ask you, do those --well, strike
t hat .

My question to you is: Do you recognize

the Exhibit 1?

A Looks Ii ke her vehicle.

Q Do those | ook |ike the photographs that

your w fe took?

ABC Court Reporting & Video 800.123.4567
www.abcreporting.com
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11
1 A Yeah. Especially since I'"'min one of them
2 Q You see yourself in picture nunber two?
3 A Pi cture nunber two.
4 Q Do you renenber where it was that the
5 vehicle was stored when you took those phot os?
6 A | sure don't. | don't renenber the nanme of
7 the pl ace.
8 Q Do you know what happened to the vehicle
9| after those photos were taken?
10 A No, | don't.
11 Q | understand that you went to visit
12| attorney Cardillo shortly after this accident?
13 A Yes, | did.
14 MR. Case: The sanme obj ection as noted
15| on the prior deposition. Go ahead, sir.
16 By M. Johnson:
17 Q You're aware that your wife has filed a
18| lawsuit against Smth?
19 A Yes.
20 Q You're aware that your wife has all eged
21| that her seat belt in her Smth was defective?
22 A That's what |'mled to believe, yes.
23 Q Do you have any know edge or information
24 | regarding the alleged defect in the seat belt of
25| Donna Sanson's Smth?

ABC Court Reporting & Video 800.123.4567
www.abcreporting.com
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Dr. Fred Davis - February 19, 2010

A Her seat belt in her vehicle?

Q (Nods head.)

A No.

Q Have you heard any information or have you

recei ved any know edge supporting her allegation that
her seat belt failed to work properly or was
def ective?

A Not her seat belt, no. | -- the only
knowl edge | have about Smith seat belts is what |'ve

read i n the newspaper.

Q Vel l, what have you read in the newspaper?
A A certain nunber of years that they were
defective. | couldn't even tell you exactly what

years they were. But |'ve read that a couple of
times. Oher than that | don't know.

Q What about the seat belts did you read was
def ecti ve?

A That they -- | don't renenber if it said in
the article. | think that it said that they would
cone apart or unhook or sonething |ike that.

Q You' re tal king about the press button on
the seat belt?

A Could be. | don't renenber exactly. | just
remenber that there was -- | think it was a recall on

t hem or sonet hi ng.

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

13

Q Was it just Smith vehicles or was it a

certain type of seat belt that you read about?

A | don't recall. | don't renmenber nuch
about it.
Q Do you know whet her the seat belt in

Donna's vehicle fell wthin the scope of what you'd
read about Exhibit 1 in the paper?

A No. | think it was real close but | don't
know for sure.

Q Vell, Donna's filed a | awsuit against ny
client alleging that the driver's seat belt in her
vehi cl e was defective and failed to work properly in
t hi s acci dent.

Do you, M. Johnston, have any testinony
t hat woul d support the allegati on Donna Sanmson has
made against Smith in connection with her seat belt?

A | don't think I do, no.

Q Have you spoke to anyone who told you they
t hought the seat belt failed to work properly?

A Not that | can think of.

Q D d you hear anyone at the hospital say

that they believed the seat belt failed to work

properly?
A No.
Q Have you ever heard anyone tell you that

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

14

the seat belt failed to work properly?

(Exhibit 2 was nmarked for identification)

Q O her than what Donna has told you, have
you heard any information regarding the seat belt?

A No, not that | can recall anybody has said
anything to ne about it.

Q That's nmy fault. You and I can't tal k at
the sane tine. Because we'll drive the court reporter

crazy. That's a fact.

Wien you | ooked at Donna's Smth in the
days after the accident, did you |l ook at the driver's
seat belt?

A | can't specifically renmenber | ooking at
it Exhibit Two.

Q Do you recall whether the driver's seat
belt had been cut when you | ooked at the vehicle?

A No. | don't renenber |ooking at it
specifically.

Q You nentioned a few nonents ago that Donna
has spoken to you about her seat belt, what has Donna
told you regarding the driver's seat belt in her
Sm t h?

A | believe she nentioned to ne that she
wound up up on the dash. But she knows she was

wearing a seat belt. That's about all | recall her

ABC Court Reporting & Video 800.123.4567
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Dr. Fred Davis - February 19, 2010

15

sayi ng about it.

Q Just that she had been wearing her seat
belt when the accident happened and after the
acci dent she wound up up in the dash board area?

A Yes, Exhibit Two.

Q And based on that she told you that she
bel i eved her seat belt didn't function properly?

A | would have to assune that's what she was
thinking. | don't know for sure. Supposed to keep you

In the seat.
Q | understand fromyour wife's testinony
that after Donna got out of the hospital she canme to

live wwth you tenporarily?

A Yes.

Q How | ong did she stay with you?

A About three nonths, | think.

Q During that three nonths who was primarily

t aki ng care of Donna?
A My wi fe Deni se.
Q Did you have to hire any nurses or help to

assi st you in taking care of Donna during that three

nont hs?
A No. Denise did everything.
Q D d you charge Donna for that care during

t he three nont hs?
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Dr. Fred Davis - February 19, 2010

16

A No.

Q Just a friendly gesture that you and Deni se
did for Donna?

A Yes.

Q Wien was the last time you saw Donna?

A | think it was June of |ast year at ny
grandson's birthday or | seen her in June -- May or
June at ny son's girlfriend' s graduati on.

Q Descri be for the jury how Donna was getting

al ong in her recuperation when you saw her in June of
' 997

A She seened -- she seened okay. She seened
pretty much -- she was definitely a lot better than
when t he acci dent happened.

Q But that was approximtely five years after
t he acci dent had happened?

A Yeah.

Q Did Donna still have any injuries or
conditions that were related to the acci dent when you
saw her in June of '99?

A Not that | know of or not that she
conpl ai ned about .

Q As far as you could see she appeared to be
fully recuperated?

A She seened to be in good health. But,
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Dr. Fred Davis - February 19, 2010

again, | wasn't evaluating her either. So --

Q | appreciate that. But just as a |lay
person - -

A Yes.

Q -- and observing her, was she able to
wal k?

A Yes.

Q Dd she walk with a |inmp?

A | don't think so. But | try not to pay too

much attention to ny x-wife when I'mwith ny wfe.
So --

Q Smart man. I n observing Donna in June of
"99 did you see any limtations in her physical
novenent ?

A Just at a birthday party. So, no, there
wasn't anything she couldn't do really.

Q But in observing her did you see any

limtations in her ability to nove?

A No.
Q No?
A No.
Q What happened to the Smth after you took

t hese phot ographs?
A | don't know.

MR Case: He didn't take them |

17
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Dr. Fred Davis - February 19, 2010

18

bel i eve Deni se did.

THE W TNESS: Tr ue.
By M. Johnson:

Q Dd you see the Smth after the day these
phot ogr aphs were taken?

(Exhibit 3 was marked for identification)

Q Dd you believe that it was inportant for
the Smth to be preserved in case your x-w fe wanted
to make a claimin connection with her accident?

MR CHAMBERS: Object to the form and object
to the rel evancy, but go ahead, sir, and answer it if
you can.

A At that tine | had no bucks left. W just
t ook pictures to take pictures.

By M. Johnson:
Q | understand you went to see a | awyer

shortly after the accident on behalf of your x-wfe,

correct?
A Correct, Exhibit 3.
Q When you net with that | awer was there any

conversation regardi ng what woul d happen to the Smith
vehi cl e?

MR Case: | would object. If Donna was
present it was attorney/client privilege.

MR Johnson: Well, let ne back up --

ABC Court Reporting & Video 800.123.4567
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19

MR. Case: |If he had a conversation with
a | awer then that would be --

MR Johnson: | was under the inpression
that Donna was still in the hospital but |et ne back
up and make sure that's clear.

MR, Case: kay.

By M. Johnson:

Q Wien you went to visit the | awer and speak
to the | awyer where was Donna?

A In the hospital.

Q Wio was with you when you spoke to the
| awyer ?

A | don't renmenber if ny wife went with nme or
not .

Q This is M. Cardillo?

A Yes.

Q Was he a friend of yours?

A Yeah, you could sort of call hima friend.

" ve known himfor years through | aw enforcenent.
And Donna had used himfor sone |egal matters.

Q Have you ever had your deposition taken
bef ore today?

A Many ti mes.

Q Has Donna ever filed a claimor sued for

any personal injuries other than this case agai nst
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Sm t h?

A Not to ny know edge.

Q When you went to speak to M. Cardillo you
wer e doing that on behalf of your injured x-w fe who
was in the hospital ?

A Yes.

Q You told hi mabout the accident?

A Yes.

Q D d he provide you with any instructions
regarding what to do with the Smth vehicle?

A No.

Q Ddyou tell himwhere the Smith vehicle
was ?

A At that tinme | didn't know where it was,
no.

Q Ddit ever cone to your attention in the
years after the accident that the Smth vehicle had
been di scarded or destroyed?

A Second or third hand naybe, that's what |
under st and, yes.

Q How did you learn that?

A | don't -- probably Donna told ne. | can't
exactly renmenber. | just heard that it was gone, not

avai |l able to be | ooked at.

Q Are you aware of any parts or conponents
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that were renoved fromthe Smth before it was
di scar ded?
A No.
Q Do you consider yourself to be on friendly
terms with your x-w fe Donna?
Yes.
Have you ever been convicted of a felony?

No.

QO >» O »

G her than what Donna has told you about
her seat belt has anyone el se told you anyt hi ng about
the driver's seat belt in her Smth?

A No. | don't believe so.

MR Johnson: Okay. That's all the questions
| have. Thank you, M. Johnston. The other attorneys
may have sone for you though.

THE W TNESS: Ckay.

M5. LOSEY: | have sone questions if | may.
M. Johnston, can you hear ne okay?

THE W TNESS: Yes, | can.

CRCSS EXAM NATI ON
By Ms. Losey:

Q Ckay. My nane is Kamla Losey. | have a
few foll ow up questions for you on behalf of Sterns
Brothers Mbtors one of the defendants in this case.

Have you at any tine discussed this
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accident with any of the energency workers that
responded to the scene?

A No.

Q Have you ever talked to the E M S?

A No.

Q Have you ever discussed this accident with
Scott Butler?

A Not that | can renenber.

Q Wiy did you end your enploynent at the
Collier County Sheriff's Departnment and the Collier
County Police Departnent?

A | left the police departnent to go to the
sheriff's departnent.

Q Ckay.

A And | was termnated fromthe sheriff's
depart nent.

Q |"msorry? | couldn't hear you.

A | was termnated fromthe sheriff's
depart nent.

MR. Case: He said he was term nated
fromthe sheriff's departnent.
By Ms. Losey:
Q | don't nean to pry into your personal life

but just in the nost general way can you tell nme why?

A Use of excessive force.
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Q When you were working for the police
departnment and the sheriff's departnent was it part
of your job to investigate car accidents?

A Yes, it was.

Q s this something that you did on a regul ar
basi s?

A Wth the police departnent, yes.

Q Were you ever involved in investigating car
accidents which invol ved any kind of all eged seat
belt mal function that you can renenber?

A Not that | can recall, no.

Q Dd you ever work wwth M. Cardillo on any
cases while enpl oyed by the sheriff's departnent or
t he police departnent in Collier County?

A Not with him no.

Q Have you ever been a party to a | awsuit
either as a plaintiff or a defendant other than your
di vorce?

A Yes.

Q And what type of lawsuit was it?

A It was a -- I'mtrying to renenber. |t was
a -- it was a use of excessive force but it wasn't ny
case.

Q It was sonething related to your

enpl oynent ?
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A Yes.
Q Ddit arise out of your enploynent?
A Not actually. | was a witness to an arrest

while | was off duty in ny home. And it happened at
a neighbor's honme. And then | was called as a
wtness in that case, ina UStrial.
Q |"mnot sure if we're understandi ng what
each ot her are saying.
Were you an actual party to that |awsuit or

were you just a wtness to that |awsuit?

A | was just a witness to that |awsuit.

Q Ckay. So you were not the defendant or the
plaintiff?

A No. | have been a defendant in ny own use

of excessive force but it did not go to trial.

Q Ckay.
A Ckay?
Q And when was that |awsuit? Wat was the

year of that |[awsuit?

A It was either '78 or '79.

Q Have you yourself ever nade any clains for
any kind of disability or workers' conpensati on?

A ' ve had workers' conp froman on the job
injury with the Postal Service.

Q What is the state of your present heal th?
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A Good.

Q ls it good?

A Good.

Q What if anything do you know about Donna
Sanson's purchase of the Smth that was involved in
this accident fromour client Sterns Mtors?

A Not hi ng.

Q Have you ever spoken to anybody from Sterns

Motors regarding this clainf

A No.

Q Have you ever heard of Sterns Motors?

A Yes.

Q What do you know about them -- have you
ever --well, strike that. Have you ever purchased a

car from Sterns Mdtors?

A | don't think so.

Q Do you know anybody who has?

A Oly ny x-wfe.

Q At the tine of the accident were you paying
alinony to Donna Sanson?

A No.

Q Were you paying child support?

A No. | think the child support had stopped
by then, | believe.

Q So you weren't under a court order to pay
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child support in | believe it was 19947

A | don't think so. Because | was paying it
on ny daughter April and she was -- | believe she was
in college -- it was her first year in college. |
think it had stopped at that tine.

Q And again not to pry too nuch into your
personal |ife but why did you and your wife decide to
undertake -- and I'I|l use M. Johnson's term nol ogy

-- the friendly gesture of taking care of your
x-w fe?

A We've had a fairly am cable divorce. And
we have three children that we share in the raising
of. And it just seened |like the right thing to do.

She had nobody el se except her chil dren and
they were all in Naples. It just seened the right
thing to do.

M5. LOSEY: That's all that | have.

MR. Case: No questi ons.

MR. Johnson: You have the right to read
your deposition when it's typed up to ensure that
what you' ve said today has been taken down have
accurately or you can waive that. Mst w tnesses
wai ve but the decision yours.

MR. Case: Your w fe waived.

THE W TNESS: | can wai ve.

ABC Court Reporting & Video 800.123.4567
www.abcreporting.com






© o0 ~N o o b~ w N e

N N N N NN P PR R R R R R R R
aa A~ W N PP O © 00 N oo o A W N -, O

27

CERTI FI CATE OF REPORTER

STATE OF FLORI DA
COUNTY OF NMARI ON

I, Benjam n Smth, the undersigned
authority, do hereby certify that DR FRED DAVI S
personal |l y appeared before me and was duly sworn.

W TNESS ny hand and official seal this
23rd day of February 2000.

Benjamin Smth, Notary Public

State of Florida at Large
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REPORTER S DEPCSI TI ON CERTI FI CATE

STATE OF FLORI DA)
COUNTY OF MARI ON)

I, Benjamin Smth, Notary Public State of
Florida at Large, certify that I was authorized to
and did stenographically report the deposition of
FRED SM TH;, that a review of the transcript was
not requested; and that the transcript is a true and
conplete record of the testinony given by the
W t ness.

| FURTHER CERTIFY that | amnot a relative

or enpl oyee or attorney or counsel of any of the
parties, nor a relative or enployee of any of the
parties' attorney or counsel connected with the
action; nor aml financially interested in the
action.

DATED this 23rd day of February 2000.

Benjamin Smth, CSR
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         1                      Dr. Fred Davis



         2   having been produced and first duly sworn as a



         3   witness, was examined and testified as follows:



         4             THE WITNESS: I do.



         5                    DIRECT EXAMINATION



         6   By Mr. Johnson:



         7       Q     Tell us your full name, please.



         8       A     Fred Davis.



         9       Q     And what is your address, Mr. Johnston?



        10       A     P O Box 487 Cedar Key, Florida 32625.



        11       Q     And by whom are you employed?



        12       A     U. S. Postal Service.



        13       Q     What do you do for the Postal Service?



        14       A     I'm a rural letter carrier.



        15       Q     My name is Dan Johnson. My law firm



        16   represents Smith.  We've noticed your deposition



        17   today so that I can ask you some questions about your



        18   x-wife Donna Samson, her health condition and her



        19   accident.



        20             If I ask you any questions and you don't



        21   understand me will you please let me know?



        22       A     Sure.



        23       Q     Because if you're answering me I'm going to



        24   assume that you're understanding what I'm asking; is



        25   that fair enough?
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         1       A     Fair.



         2       Q     The only other thing that I would ask is



         3   that you answer outloud with words as opposed to



         4   nodding your head so the court reporter can get the



         5   answer down.



         6       A     Okay.



         7       Q     When were you married to Donna Samson?



         8       A     January 13th, 1964.



         9       Q     Was that your first marriage?



        10       A     Yes.



        11       Q     And that was Donna's first marriage?



        12       A     Yes.



        13       Q     And when did you get divorced from Donna?



        14       A     I believe it was February 24th, 1988.



        15       Q     Had you been separated from Donna prior to



        16   the divorce?



        17       A     Yes.



        18       Q     When did you separate from Donna?



        19       A     I think it was April of '87.  It was almost



        20   a year.



        21       Q     And you're presently married to Denise?



        22       A     Yes.



        23       Q     And she told us you were married on March



        24   third, 1988?



        25       A     Yes.
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         1       Q     How many children did you have with Donna?



         2       A     Three.



         3       Q     Do any of those children presently live



         4   with you?



         5       A     No.



         6       Q     Do any of those children presently live



         7   with Donna?



         8       A     No -- well, I take that back.  My son is



         9   staying with her right now.



        10       Q     Your son Colin?



        11       A     Colin, yes.



        12       Q     Where is Donna living now?



        13       A     Winter Haven.  I don't know her address.



        14       Q     Do you know what Donna is doing for a



        15   living today?



        16       A     She's working at the Juvenile Detention



        17   Center in Bartow.



        18       Q     Has Donna remarried?



        19       A     Yes.



        20       Q     Is Donna still married today?



        21       A     I think so but I don't know for sure.



        22       Q     How often do you see Donna?



        23       A     Not very often now.



        24       Q     Once a year?



        25       A     Since we moved, maybe once or twice a
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         1   year.  It just depends on what events are centered



         2   around the children.



         3       Q     How often do you speak with Donna?



         4       A     If I call --well, briefly if I call her



         5   house to talk to my son.



         6       Q     Donna had an accident that is the subject



         7   matter of this suit that happened on January 10,



         8   1994.  Did you witness that accident happen?



         9       A     No.



        10       Q     Where were you when the accident happened?



        11       A     I don't know exactly but I was in Lakeland.



        12   I don't remember exactly what time the accident



        13   happened.



        14       Q     How did you find out about the accident?



        15       A     I think it was a nurse or somebody from the



        16   emergency room called.



        17       Q     And told you that Donna had been in an



        18   accident?



        19       A     Yes.



        20       Q     What did you do next?



        21       A     Called my wife. I think my wife was at



        22   work.  I talked to her about it.  And I think she



        23   called the emergency room to find out how serious it



        24   was.



        25             A lot of times they don't tell you too much
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         1   on the phone.



         2       Q     Did you travel from Lakeland to Naples?



         3       A     Yes.



         4       Q     How long after the accident?



         5       A     I believe it was the next day I think we



         6   went down. I got all of the kids together and we went



         7   down to see her in the hospital.



         8       Q     Jane, April and Colin went with you and



         9   Denise down to Naples?



        10       A     I don't remember if Jane went with me but



        11   she was there. She might have drove herself. I don't



        12   really remember for sure.



        13       Q     And how long did you stay down in Naples?



        14       A     I think we were down there -- I was down



        15   there close to a week.



        16       Q     Did you ever live in that area of the



        17   state?



        18       A     Yes.



        19       Q     What time frame did you live there?



        20       A     From 1971 until 1985 or 1986 when we moved



        21   to Lakeland or Auburndale.



        22       Q     Who did you work for while you were living



        23   in Southwest Florida?



        24       A     Well, from 1971 to 1975 I worked for the



        25   Naples Police Department.  And from '75 to '78 for
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         1   the Collier County Sheriff's Department. From '78 to



         2   '82 United Parcel Service. And then from '82 until I



         3   moved up here I worked for a security company and I



         4   drove a school bus for the county.



         5       Q     How long did you stay down in Naples



         6   visiting Donna after her accident?



         7       A     I think I was there just about a week.  I



         8   had to come back to work.



         9       Q     Do you know which police department



        10   investigated her accident?



        11       A     I believe it was the highway patrol.



        12       Q     Did you ever speak with the investigating



        13   police officer?



        14       A     No.



        15       Q     Do you know who Office Butler is?



        16       A     No.



        17       Q     Did you ever speak with any of the



        18   paramedics or E M S people who responded to the



        19   accident?



        20       A     Not that I can recall, no.



        21       Q     Did you ever speak to anyone who witnessed



        22   the accident other than Donna?



        23       A     No.



        24       Q     Did you ever speak to the driver of the



        25   pick up truck involved?
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         1       A     No.



         2       Q     Did you ever go out to the accident scene



         3   after the accident to see what had happened?



         4       A     That was after the accident, wasn't it? It



         5   was a whole lot after the accident. I mean, I didn't



         6   go looking for anything in particular. I was just --



         7   I was familiar with the area.



         8       Q     You pulled the car over and got out of the



         9   car?



        10       A     I don't think so. Just drove out there and



        11   drove back.



        12       Q     Did you take any pictures at the accident



        13   scene?



        14       A     I don't think so, no.



        15       Q     Did you -- strike that.  Were you familiar



        16   with Donna's Smith before this accident?



        17       A     No.



        18       Q     Had you ever driven that vehicle?



        19       A     No.



        20       Q     Had you ever seen the vehicle before the



        21   accident?



        22       A     Yes.



        23       Q     Did the vehicle have any prior damage on it



        24   before this accident that you know of?



        25       A     Not that I can recall.





                            XYZ COURT REPORTING











                                                             10



         1       Q     Had the vehicle ever been involved in any



         2   prior accidents?



         3       A     Not to my knowledge.



         4       Q     Did you go to see the Smith that Donna was



         5   driving after the accident?



         6       (Exhibit 1 was marked for identification)



         7       Q     How long after the accident was it that you



         8   went to go see the Smith?



         9       A     Probably the second or third day.  I think



        10   it was during that week that I stayed there. I'm not



        11   exactly sure what day we went but it was within a



        12   couple of days of being there.



        13       Q     Did you take photographs of the Smith?



        14       A     Yes, my wife took photographs. She's better



        15   with the camera than I am.  It's her camera.



        16       Q     Let me show you what we've previously



        17   marked as Composite Exhibit 1. It's a series of



        18   eighteen photographs. And you can thumb through



        19   these.  I want to ask you, do those --well, strike



        20   that.



        21             My question to you is:  Do you recognize



        22   the Exhibit 1?



        23       A     Looks like her vehicle.



        24       Q     Do those look like the photographs that



        25   your wife took?
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         1       A     Yeah. Especially since I'm in one of them.



         2       Q     You see yourself in picture number two?



         3       A     Picture number two.



         4       Q     Do you remember where it was that the



         5   vehicle was stored when you took those photos?



         6       A     I sure don't.  I don't remember the name of



         7   the place.



         8       Q     Do you know what happened to the vehicle



         9   after those photos were taken?



        10       A     No, I don't.



        11       Q     I understand that you went to visit



        12   attorney Cardillo shortly after this accident?



        13       A     Yes, I did.



        14             MR. Case: The same objection as noted



        15   on the prior deposition. Go ahead, sir.



        16   By Mr. Johnson:



        17       Q     You're aware that your wife has filed a



        18   lawsuit against Smith?



        19       A     Yes.



        20       Q     You're aware that your wife has alleged



        21   that her seat belt in her Smith was defective?



        22       A     That's what I'm led to believe, yes.



        23       Q     Do you have any knowledge or information



        24   regarding the alleged defect in the seat belt of



        25   Donna Samson's Smith?
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         1       A     Her seat belt in her vehicle?



         2       Q     (Nods head.)



         3       A     No.



         4       Q     Have you heard any information or have you



         5   received any knowledge supporting her allegation that



         6   her seat belt failed to work properly or was



         7   defective?



         8       A     Not her seat belt, no.  I -- the only



         9   knowledge I have about Smith seat belts is what I've



        10   read in the newspaper.



        11       Q     Well, what have you read in the newspaper?



        12       A     A certain number of years that they were



        13   defective. I couldn't even tell you exactly what



        14   years they were.  But I've read that a couple of



        15   times.  Other than that I don't know.



        16       Q     What about the seat belts did you read was



        17   defective?



        18       A     That they -- I don't remember if it said in



        19   the article. I think that it said that they would



        20   come apart or unhook or something like that.



        21       Q     You're talking about the press button on



        22   the seat belt?



        23       A     Could be.  I don't remember exactly. I just



        24   remember that there was -- I think it was a recall on



        25   them or something.
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         1       Q     Was it just Smith vehicles or was it a



         2   certain type of seat belt that you read about?



         3       A     I don't recall.  I don't remember much



         4   about it.



         5       Q     Do you know whether the seat belt in



         6   Donna's vehicle fell within the scope of what you'd



         7   read about Exhibit 1 in the paper?



         8       A     No.  I think it was real close but I don't



         9   know for sure.



        10       Q     Well, Donna's filed a lawsuit against my



        11   client alleging that the driver's seat belt in her



        12   vehicle was defective and failed to work properly in



        13   this accident.



        14             Do you, Mr. Johnston, have any testimony



        15   that would support the allegation Donna Samson has



        16   made against Smith in connection with her seat belt?



        17       A     I don't think I do, no.



        18       Q     Have you spoke to anyone who told you they



        19   thought the seat belt failed to work properly?



        20       A     Not that I can think of.



        21       Q     Did you hear anyone at the hospital say



        22   that they believed the seat belt failed to work



        23   properly?



        24       A     No.



        25       Q     Have you ever heard anyone tell you that
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         1   the seat belt failed to work properly?



         2       (Exhibit 2 was marked for identification)



         3       Q     Other than what Donna has told you, have



         4   you heard any information regarding the seat belt?



         5       A     No, not that I can recall anybody has said



         6   anything to me about it.



         7       Q     That's my fault. You and I can't talk at



         8   the same time. Because we'll drive the court reporter



         9   crazy. That's a fact.



        10             When you looked at Donna's Smith in the



        11   days after the accident, did you look at the driver's



        12   seat belt?



        13       A     I can't specifically remember looking at



        14   it Exhibit Two.



        15       Q     Do you recall whether the driver's seat



        16   belt had been cut when you looked at the vehicle?



        17       A     No.  I don't remember looking at it



        18   specifically.



        19       Q     You mentioned a few moments ago that Donna



        20   has spoken to you about her seat belt, what has Donna



        21   told you regarding the driver's seat belt in her



        22   Smith?



        23       A     I believe she mentioned to me that she



        24   wound up up on the dash. But she knows she was



        25   wearing a seat belt. That's about all I recall her
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         1   saying about it.



         2       Q     Just that she had been wearing her seat



         3   belt when the accident happened and after the



         4   accident she wound up up in the dash board area?



         5       A     Yes, Exhibit Two.



         6       Q     And based on that she told you that she



         7   believed her seat belt didn't function properly?



         8       A     I would have to assume that's what she was



         9   thinking. I don't know for sure. Supposed to keep you



        10   in the seat.



        11       Q     I understand from your wife's testimony



        12   that after Donna got out of the hospital she came to



        13   live with you temporarily?



        14       A     Yes.



        15       Q     How long did she stay with you?



        16       A     About three months, I think.



        17       Q     During that three months who was primarily



        18   taking care of Donna?



        19       A     My wife Denise.



        20       Q     Did you have to hire any nurses or help to



        21   assist you in taking care of Donna during that three



        22   months?



        23       A     No.  Denise did everything.



        24       Q     Did you charge Donna for that care during



        25   the three months?
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         1       A     No.



         2       Q     Just a friendly gesture that you and Denise



         3   did for Donna?



         4       A     Yes.



         5       Q     When was the last time you saw Donna?



         6       A     I think it was June of last year at my



         7   grandson's birthday or I seen her in June -- May or



         8   June at my son's girlfriend's graduation.



         9       Q     Describe for the jury how Donna was getting



        10   along in her recuperation when you saw her in June of



        11   '99?



        12       A     She seemed -- she seemed okay. She seemed



        13   pretty much -- she was definitely a lot better than



        14   when the accident happened.



        15       Q     But that was approximately five years after



        16   the accident had happened?



        17       A     Yeah.



        18       Q     Did Donna still have any injuries or



        19   conditions that were related to the accident when you



        20   saw her in June of '99?



        21       A     Not that I know of or not that she



        22   complained about.



        23       Q     As far as you could see she appeared to be



        24   fully recuperated?



        25       A     She seemed to be in good health.  But,
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         1   again, I wasn't evaluating her either. So --



         2       Q     I appreciate that. But just as a lay



         3   person  --



         4       A     Yes.



         5       Q     -- and observing her, was she able to



         6   walk?



         7       A     Yes.



         8       Q     Did she walk with a limp?



         9       A     I don't think so. But I try not to pay too



        10   much attention to my x-wife when I'm with my wife.



        11   So --



        12       Q     Smart man. In observing Donna in June of



        13   '99 did you see any limitations in her physical



        14   movement?



        15       A     Just at a birthday party.  So, no, there



        16   wasn't anything she couldn't do really.



        17       Q     But in observing her did you see any



        18   limitations in her ability to move?



        19       A     No.



        20       Q     No?



        21       A     No.



        22       Q     What happened to the Smith after you took



        23   these photographs?



        24       A     I don't know.



        25             MR. Case: He didn't take them, I
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         1   believe Denise did.



         2             THE WITNESS: True.



         3   By Mr. Johnson:



         4       Q     Did you see the Smith after the day these



         5   photographs were taken?



         6       (Exhibit 3 was marked for identification)



         7       Q     Did you believe that it was important for



         8   the Smith to be preserved in case your x-wife wanted



         9   to make a claim in connection with her accident?



        10             MR. CHAMBERS: Object to the form and object



        11   to the relevancy, but go ahead, sir, and answer it if



        12   you can.



        13       A     At that time I had no bucks left. We just



        14   took pictures to take pictures.



        15   By Mr. Johnson:



        16       Q     I understand you went to see a lawyer



        17   shortly after the accident on behalf of your x-wife,



        18   correct?



        19       A     Correct, Exhibit 3.



        20       Q     When you met with that lawyer was there any



        21   conversation regarding what would happen to the Smith



        22   vehicle?



        23             MR. Case: I would object.  If Donna was



        24   present it was attorney/client privilege.



        25             MR. Johnson: Well, let me back up --
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         1             MR. Case: If he had a conversation with



         2   a lawyer then that would be --



         3             MR. Johnson: I was under the impression



         4   that Donna was still in the hospital but let me back



         5   up and make sure that's clear.



         6             MR. Case: Okay.



         7   By Mr. Johnson:



         8       Q     When you went to visit the lawyer and speak



         9   to the lawyer where was Donna?



        10       A     In the hospital.



        11       Q     Who was with you when you spoke to the



        12   lawyer?



        13       A     I don't remember if my wife went with me or



        14   not.



        15       Q     This is Mr. Cardillo?



        16       A     Yes.



        17       Q     Was he a friend of yours?



        18       A     Yeah, you could sort of call him a friend.



        19   I've known him for years through law enforcement.



        20   And Donna had used him for some legal matters.



        21       Q     Have you ever had your deposition taken



        22   before today?



        23       A     Many times.



        24       Q     Has Donna ever filed a claim or sued for



        25   any personal injuries other than this case against
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         1   Smith?



         2       A     Not to my knowledge.



         3       Q     When you went to speak to Mr. Cardillo you



         4   were doing that on behalf of your injured x-wife who



         5   was in the hospital?



         6       A     Yes.



         7       Q     You told him about the accident?



         8       A     Yes.



         9       Q     Did he provide you with any instructions



        10   regarding what to do with the Smith vehicle?



        11       A     No.



        12       Q     Did you tell him where the Smith vehicle



        13   was?



        14       A     At that time I didn't know where it was,



        15   no.



        16       Q     Did it ever come to your attention in the



        17   years after the accident that the Smith vehicle had



        18   been discarded or destroyed?



        19       A     Second or third hand maybe, that's what I



        20   understand, yes.



        21       Q     How did you learn that?



        22       A     I don't -- probably Donna told me. I can't



        23   exactly remember.  I just heard that it was gone, not



        24   available to be looked at.



        25       Q     Are you aware of any parts or components
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         1   that were removed from the Smith before it was



         2   discarded?



         3       A     No.



         4       Q     Do you consider yourself to be on friendly



         5   terms with your x-wife Donna?



         6       A     Yes.



         7       Q     Have you ever been convicted of a felony?



         8       A     No.



         9       Q     Other than what Donna has told you about



        10   her seat belt has anyone else told you anything about



        11   the driver's seat belt in her Smith?



        12       A     No.  I don't believe so.



        13             MR. Johnson: Okay. That's all the questions



        14   I have. Thank you, Mr. Johnston. The other attorneys



        15   may have some for you though.



        16             THE WITNESS: Okay.



        17             MS. LOSEY: I have some questions if I may.



        18   Mr. Johnston, can you hear me okay?



        19             THE WITNESS: Yes, I can.



        20              CROSS EXAMINATION



        21   By Ms. Losey:



        22       Q     Okay. My name is Kamila Losey.  I have a



        23   few follow up questions for you on behalf of Sterns



        24   Brothers Motors one of the defendants in this case.



        25             Have you at any time discussed this
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         1   accident with any of the emergency workers that



         2   responded to the scene?



         3       A     No.



         4       Q     Have you ever talked to the E M S?



         5       A     No.



         6       Q     Have you ever discussed this accident with



         7   Scott Butler?



         8       A     Not that I can remember.



         9       Q     Why did you end your employment at the



        10   Collier County Sheriff's Department and the Collier



        11   County Police Department?



        12       A     I left the police department to go to the



        13   sheriff's department.



        14       Q     Okay.



        15       A     And I was terminated from the sheriff's



        16   department.



        17       Q     I'm sorry? I couldn't hear you.



        18       A     I was terminated from the sheriff's



        19   department.



        20             MR. Case: He said he was terminated



        21   from the sheriff's department.



        22   By Ms. Losey:



        23       Q     I don't mean to pry into your personal life



        24   but just in the most general way can you tell me why?



        25       A     Use of excessive force.
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         1       Q     When you were working for the police



         2   department and the sheriff's department was it part



         3   of your job to investigate car accidents?



         4       A     Yes, it was.



         5       Q     Is this something that you did on a regular



         6   basis?



         7       A     With the police department, yes.



         8       Q     Were you ever involved in investigating car



         9   accidents which involved any kind of alleged seat



        10   belt malfunction that you can remember?



        11       A     Not that I can recall, no.



        12       Q     Did you ever work with Mr. Cardillo on any



        13   cases while employed by the sheriff's department or



        14   the police department in Collier County?



        15       A     Not with him, no.



        16       Q     Have you ever been a party to a lawsuit



        17   either as a plaintiff or a defendant other than your



        18   divorce?



        19       A     Yes.



        20       Q     And what type of lawsuit was it?



        21       A     It was a -- I'm trying to remember.  It was



        22   a -- it was a use of excessive force but it wasn't my



        23   case.



        24       Q     It was something related to your



        25   employment?
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         1       A     Yes.



         2       Q     Did it arise out of your employment?



         3       A     Not actually.  I was a witness to an arrest



         4   while I was off duty in my home.  And it happened at



         5   a neighbor's home.  And then I was called as a



         6   witness in that case, in a U S trial.



         7       Q     I'm not sure if we're understanding what



         8   each other are saying.



         9             Were you an actual party to that lawsuit or



        10   were you just a witness to that lawsuit?



        11       A     I was just a witness to that lawsuit.



        12       Q     Okay. So you were not the defendant or the



        13   plaintiff?



        14       A     No.  I have been a defendant in my own use



        15   of excessive force but it did not go to trial.



        16       Q     Okay.



        17       A     Okay?



        18       Q     And when was that lawsuit?  What was the



        19   year of that lawsuit?



        20       A     It was either '78 or '79.



        21       Q     Have you yourself ever made any claims for



        22   any kind of disability or workers' compensation?



        23       A     I've had workers' comp from an on the job



        24   injury with the Postal Service.



        25       Q     What is the state of your present health?
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         1       A     Good.



         2       Q     Is it good?



         3       A     Good.



         4       Q     What if anything do you know about Donna



         5   Samson's purchase of the Smith that was involved in



         6   this accident from our client Sterns Motors?



         7       A     Nothing.



         8       Q     Have you ever spoken to anybody from Sterns



         9   Motors regarding this claim?



        10       A     No.



        11       Q     Have you ever heard of Sterns Motors?



        12       A     Yes.



        13       Q     What do you know about them -- have you



        14   ever --well, strike that.  Have you ever purchased a



        15   car from Sterns Motors?



        16       A     I don't think so.



        17       Q     Do you know anybody who has?



        18       A     Only my x-wife.



        19       Q     At the time of the accident were you paying



        20   alimony to Donna Samson?



        21       A     No.



        22       Q     Were you paying child support?



        23       A     No.  I think the child support had stopped



        24   by then, I believe.



        25       Q     So you weren't under a court order to pay
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         1   child support in I believe it was 1994?



         2       A     I don't think so. Because I was paying it



         3   on my daughter April and she was -- I believe she was



         4   in college -- it was her first year in college.  I



         5   think it had stopped at that time.



         6       Q     And again not to pry too much into your



         7   personal life but why did you and your wife decide to



         8   undertake -- and I'll use Mr. Johnson's terminology



         9    -- the friendly gesture of taking care of your



        10   x-wife?



        11       A     We've had a fairly amicable divorce.  And



        12   we have three children that we share in the raising



        13   of.  And it just seemed like the right thing to do.



        14             She had nobody else except her children and



        15   they were all in Naples. It just seemed the right



        16   thing to do.



        17             MS. LOSEY: That's all that I have.



        18             MR. Case: No questions.



        19             MR. Johnson: You have the right to read



        20   your deposition when it's typed up to ensure that



        21   what you've said today has been taken down have



        22   accurately or you can waive that. Most witnesses



        23   waive but the decision yours.



        24             MR. Case: Your wife waived.



        25             THE WITNESS: I can waive.
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 1                      Dr. Fred Davis

 2   having been produced and first duly sworn as a

 3   witness, was examined and testified as follows:

 4             THE WITNESS: I do.

 5                    DIRECT EXAMINATION

 6   By Mr. Johnson:

 7       Q     Tell us your full name, please.

 8       A     Fred Davis.

 9       Q     And what is your address, Mr. Johnston?

10       A     P O Box 487 Cedar Key, Florida 32625.

11       Q     And by whom are you employed?

12       A     U. S. Postal Service.

13       Q     What do you do for the Postal Service?

14       A     I'm a rural letter carrier.

15       Q     My name is Dan Johnson. My law firm

16   represents Smith.  We've noticed your deposition

17   today so that I can ask you some questions about your

18   x-wife Donna Samson, her health condition and her

19   accident.

20             If I ask you any questions and you don't

21   understand me will you please let me know?

22       A     Sure.

23       Q     Because if you're answering me I'm going to

24   assume that you're understanding what I'm asking; is

25   that fair enough?
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 1       A     Fair.

 2       Q     The only other thing that I would ask is

 3   that you answer outloud with words as opposed to

 4   nodding your head so the court reporter can get the

 5   answer down.

 6       A     Okay.

 7       Q     When were you married to Donna Samson?

 8       A     January 13th, 1964.

 9       Q     Was that your first marriage?

10       A     Yes.

11       Q     And that was Donna's first marriage?

12       A     Yes.

13       Q     And when did you get divorced from Donna?

14       A     I believe it was February 24th, 1988.

15       Q     Had you been separated from Donna prior to

16   the divorce?

17       A     Yes.

18       Q     When did you separate from Donna?

19       A     I think it was April of '87.  It was almost

20   a year.

21       Q     And you're presently married to Denise?

22       A     Yes.

23       Q     And she told us you were married on March

24   third, 1988?

25       A     Yes.
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 1       Q     How many children did you have with Donna?

 2       A     Three.

 3       Q     Do any of those children presently live

 4   with you?

 5       A     No.

 6       Q     Do any of those children presently live

 7   with Donna?

 8       A     No -- well, I take that back.  My son is

 9   staying with her right now.

10       Q     Your son Colin?

11       A     Colin, yes.

12       Q     Where is Donna living now?

13       A     Winter Haven.  I don't know her address.

14       Q     Do you know what Donna is doing for a

15   living today?

16       A     She's working at the Juvenile Detention

17   Center in Bartow.

18       Q     Has Donna remarried?

19       A     Yes.

20       Q     Is Donna still married today?

21       A     I think so but I don't know for sure.

22       Q     How often do you see Donna?

23       A     Not very often now.

24       Q     Once a year?

25       A     Since we moved, maybe once or twice a
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 1   year.  It just depends on what events are centered

 2   around the children.

 3       Q     How often do you speak with Donna?

 4       A     If I call --well, briefly if I call her

 5   house to talk to my son.

 6       Q     Donna had an accident that is the subject

 7   matter of this suit that happened on January 10,

 8   1994.  Did you witness that accident happen?

 9       A     No.

10       Q     Where were you when the accident happened?

11       A     I don't know exactly but I was in Lakeland.

12   I don't remember exactly what time the accident

13   happened.

14       Q     How did you find out about the accident?

15       A     I think it was a nurse or somebody from the

16   emergency room called.

17       Q     And told you that Donna had been in an

18   accident?

19       A     Yes.

20       Q     What did you do next?

21       A     Called my wife. I think my wife was at

22   work.  I talked to her about it.  And I think she

23   called the emergency room to find out how serious it

24   was.

25             A lot of times they don't tell you too much
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 1   on the phone.

 2       Q     Did you travel from Lakeland to Naples?

 3       A     Yes.

 4       Q     How long after the accident?

 5       A     I believe it was the next day I think we

 6   went down. I got all of the kids together and we went

 7   down to see her in the hospital.

 8       Q     Jane, April and Colin went with you and

 9   Denise down to Naples?

10       A     I don't remember if Jane went with me but

11   she was there. She might have drove herself. I don't

12   really remember for sure.

13       Q     And how long did you stay down in Naples?

14       A     I think we were down there -- I was down

15   there close to a week.

16       Q     Did you ever live in that area of the

17   state?

18       A     Yes.

19       Q     What time frame did you live there?

20       A     From 1971 until 1985 or 1986 when we moved

21   to Lakeland or Auburndale.

22       Q     Who did you work for while you were living

23   in Southwest Florida?

24       A     Well, from 1971 to 1975 I worked for the

25   Naples Police Department.  And from '75 to '78 for
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 1   the Collier County Sheriff's Department. From '78 to

 2   '82 United Parcel Service. And then from '82 until I

 3   moved up here I worked for a security company and I

 4   drove a school bus for the county.

 5       Q     How long did you stay down in Naples

 6   visiting Donna after her accident?

 7       A     I think I was there just about a week.  I

 8   had to come back to work.

 9       Q     Do you know which police department

10   investigated her accident?

11       A     I believe it was the highway patrol.

12       Q     Did you ever speak with the investigating

13   police officer?

14       A     No.

15       Q     Do you know who Office Butler is?

16       A     No.

17       Q     Did you ever speak with any of the

18   paramedics or E M S people who responded to the

19   accident?

20       A     Not that I can recall, no.

21       Q     Did you ever speak to anyone who witnessed

22   the accident other than Donna?

23       A     No.

24       Q     Did you ever speak to the driver of the

25   pick up truck involved?

00009

 1       A     No.

 2       Q     Did you ever go out to the accident scene

 3   after the accident to see what had happened?

 4       A     That was after the accident, wasn't it? It

 5   was a whole lot after the accident. I mean, I didn't

 6   go looking for anything in particular. I was just --

 7   I was familiar with the area.

 8       Q     You pulled the car over and got out of the

 9   car?

10       A     I don't think so. Just drove out there and

11   drove back.

12       Q     Did you take any pictures at the accident

13   scene?

14       A     I don't think so, no.

15       Q     Did you -- strike that.  Were you familiar

16   with Donna's Smith before this accident?

17       A     No.

18       Q     Had you ever driven that vehicle?

19       A     No.

20       Q     Had you ever seen the vehicle before the

21   accident?

22       A     Yes.

23       Q     Did the vehicle have any prior damage on it

24   before this accident that you know of?

25       A     Not that I can recall.

00010

 1       Q     Had the vehicle ever been involved in any

 2   prior accidents?

 3       A     Not to my knowledge.

 4       Q     Did you go to see the Smith that Donna was

 5   driving after the accident?

 6       (Exhibit 1 was marked for identification)

 7       Q     How long after the accident was it that you

 8   went to go see the Smith?

 9       A     Probably the second or third day.  I think

10   it was during that week that I stayed there. I'm not

11   exactly sure what day we went but it was within a

12   couple of days of being there.

13       Q     Did you take photographs of the Smith?

14       A     Yes, my wife took photographs. She's better

15   with the camera than I am.  It's her camera.

16       Q     Let me show you what we've previously

17   marked as Composite Exhibit 1. It's a series of

18   eighteen photographs. And you can thumb through

19   these.  I want to ask you, do those --well, strike

20   that.

21             My question to you is:  Do you recognize

22   the Exhibit 1?

23       A     Looks like her vehicle.

24       Q     Do those look like the photographs that

25   your wife took?
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 1       A     Yeah. Especially since I'm in one of them.

 2       Q     You see yourself in picture number two?

 3       A     Picture number two.

 4       Q     Do you remember where it was that the

 5   vehicle was stored when you took those photos?

 6       A     I sure don't.  I don't remember the name of

 7   the place.

 8       Q     Do you know what happened to the vehicle

 9   after those photos were taken?

10       A     No, I don't.

11       Q     I understand that you went to visit

12   attorney Cardillo shortly after this accident?

13       A     Yes, I did.

14             MR. Case: The same objection as noted

15   on the prior deposition. Go ahead, sir.

16   By Mr. Johnson:

17       Q     You're aware that your wife has filed a

18   lawsuit against Smith?

19       A     Yes.

20       Q     You're aware that your wife has alleged

21   that her seat belt in her Smith was defective?

22       A     That's what I'm led to believe, yes.

23       Q     Do you have any knowledge or information

24   regarding the alleged defect in the seat belt of

25   Donna Samson's Smith?

00012

 1       A     Her seat belt in her vehicle?

 2       Q     (Nods head.)

 3       A     No.

 4       Q     Have you heard any information or have you

 5   received any knowledge supporting her allegation that

 6   her seat belt failed to work properly or was

 7   defective?

 8       A     Not her seat belt, no.  I -- the only

 9   knowledge I have about Smith seat belts is what I've

10   read in the newspaper.

11       Q     Well, what have you read in the newspaper?

12       A     A certain number of years that they were

13   defective. I couldn't even tell you exactly what

14   years they were.  But I've read that a couple of

15   times.  Other than that I don't know.

16       Q     What about the seat belts did you read was

17   defective?

18       A     That they -- I don't remember if it said in

19   the article. I think that it said that they would

20   come apart or unhook or something like that.

21       Q     You're talking about the press button on

22   the seat belt?

23       A     Could be.  I don't remember exactly. I just

24   remember that there was -- I think it was a recall on

25   them or something.
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 1       Q     Was it just Smith vehicles or was it a

 2   certain type of seat belt that you read about?

 3       A     I don't recall.  I don't remember much

 4   about it.

 5       Q     Do you know whether the seat belt in

 6   Donna's vehicle fell within the scope of what you'd

 7   read about Exhibit 1 in the paper?

 8       A     No.  I think it was real close but I don't

 9   know for sure.

10       Q     Well, Donna's filed a lawsuit against my

11   client alleging that the driver's seat belt in her

12   vehicle was defective and failed to work properly in

13   this accident.

14             Do you, Mr. Johnston, have any testimony

15   that would support the allegation Donna Samson has

16   made against Smith in connection with her seat belt?

17       A     I don't think I do, no.

18       Q     Have you spoke to anyone who told you they

19   thought the seat belt failed to work properly?

20       A     Not that I can think of.

21       Q     Did you hear anyone at the hospital say

22   that they believed the seat belt failed to work

23   properly?

24       A     No.

25       Q     Have you ever heard anyone tell you that
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 1   the seat belt failed to work properly?

 2       (Exhibit 2 was marked for identification)

 3       Q     Other than what Donna has told you, have

 4   you heard any information regarding the seat belt?

 5       A     No, not that I can recall anybody has said

 6   anything to me about it.

 7       Q     That's my fault. You and I can't talk at

 8   the same time. Because we'll drive the court reporter

 9   crazy. That's a fact.

10             When you looked at Donna's Smith in the

11   days after the accident, did you look at the driver's

12   seat belt?

13       A     I can't specifically remember looking at

14   it Exhibit Two.

15       Q     Do you recall whether the driver's seat

16   belt had been cut when you looked at the vehicle?

17       A     No.  I don't remember looking at it

18   specifically.

19       Q     You mentioned a few moments ago that Donna

20   has spoken to you about her seat belt, what has Donna

21   told you regarding the driver's seat belt in her

22   Smith?

23       A     I believe she mentioned to me that she

24   wound up up on the dash. But she knows she was

25   wearing a seat belt. That's about all I recall her
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 1   saying about it.

 2       Q     Just that she had been wearing her seat

 3   belt when the accident happened and after the

 4   accident she wound up up in the dash board area?

 5       A     Yes, Exhibit Two.

 6       Q     And based on that she told you that she

 7   believed her seat belt didn't function properly?

 8       A     I would have to assume that's what she was

 9   thinking. I don't know for sure. Supposed to keep you

10   in the seat.

11       Q     I understand from your wife's testimony

12   that after Donna got out of the hospital she came to

13   live with you temporarily?

14       A     Yes.

15       Q     How long did she stay with you?

16       A     About three months, I think.

17       Q     During that three months who was primarily

18   taking care of Donna?

19       A     My wife Denise.

20       Q     Did you have to hire any nurses or help to

21   assist you in taking care of Donna during that three

22   months?

23       A     No.  Denise did everything.

24       Q     Did you charge Donna for that care during

25   the three months?
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 1       A     No.

 2       Q     Just a friendly gesture that you and Denise

 3   did for Donna?

 4       A     Yes.

 5       Q     When was the last time you saw Donna?

 6       A     I think it was June of last year at my

 7   grandson's birthday or I seen her in June -- May or

 8   June at my son's girlfriend's graduation.

 9       Q     Describe for the jury how Donna was getting

10   along in her recuperation when you saw her in June of

11   '99?

12       A     She seemed -- she seemed okay. She seemed

13   pretty much -- she was definitely a lot better than

14   when the accident happened.

15       Q     But that was approximately five years after

16   the accident had happened?

17       A     Yeah.

18       Q     Did Donna still have any injuries or

19   conditions that were related to the accident when you

20   saw her in June of '99?

21       A     Not that I know of or not that she

22   complained about.

23       Q     As far as you could see she appeared to be

24   fully recuperated?

25       A     She seemed to be in good health.  But,
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 1   again, I wasn't evaluating her either. So --

 2       Q     I appreciate that. But just as a lay

 3   person  --

 4       A     Yes.

 5       Q     -- and observing her, was she able to

 6   walk?

 7       A     Yes.

 8       Q     Did she walk with a limp?

 9       A     I don't think so. But I try not to pay too

10   much attention to my x-wife when I'm with my wife.

11   So --

12       Q     Smart man. In observing Donna in June of

13   '99 did you see any limitations in her physical

14   movement?

15       A     Just at a birthday party.  So, no, there

16   wasn't anything she couldn't do really.

17       Q     But in observing her did you see any

18   limitations in her ability to move?

19       A     No.

20       Q     No?

21       A     No.

22       Q     What happened to the Smith after you took

23   these photographs?

24       A     I don't know.

25             MR. Case: He didn't take them, I
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 1   believe Denise did.

 2             THE WITNESS: True.

 3   By Mr. Johnson:

 4       Q     Did you see the Smith after the day these

 5   photographs were taken?

 6       (Exhibit 3 was marked for identification)

 7       Q     Did you believe that it was important for

 8   the Smith to be preserved in case your x-wife wanted

 9   to make a claim in connection with her accident?

10             MR. CHAMBERS: Object to the form and object

11   to the relevancy, but go ahead, sir, and answer it if

12   you can.

13       A     At that time I had no bucks left. We just

14   took pictures to take pictures.

15   By Mr. Johnson:

16       Q     I understand you went to see a lawyer

17   shortly after the accident on behalf of your x-wife,

18   correct?

19       A     Correct, Exhibit 3.

20       Q     When you met with that lawyer was there any

21   conversation regarding what would happen to the Smith

22   vehicle?

23             MR. Case: I would object.  If Donna was

24   present it was attorney/client privilege.

25             MR. Johnson: Well, let me back up --
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 1             MR. Case: If he had a conversation with

 2   a lawyer then that would be --

 3             MR. Johnson: I was under the impression

 4   that Donna was still in the hospital but let me back

 5   up and make sure that's clear.

 6             MR. Case: Okay.

 7   By Mr. Johnson:

 8       Q     When you went to visit the lawyer and speak

 9   to the lawyer where was Donna?

10       A     In the hospital.

11       Q     Who was with you when you spoke to the

12   lawyer?

13       A     I don't remember if my wife went with me or

14   not.

15       Q     This is Mr. Cardillo?

16       A     Yes.

17       Q     Was he a friend of yours?

18       A     Yeah, you could sort of call him a friend.

19   I've known him for years through law enforcement.

20   And Donna had used him for some legal matters.

21       Q     Have you ever had your deposition taken

22   before today?

23       A     Many times.

24       Q     Has Donna ever filed a claim or sued for

25   any personal injuries other than this case against
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 1   Smith?

 2       A     Not to my knowledge.

 3       Q     When you went to speak to Mr. Cardillo you

 4   were doing that on behalf of your injured x-wife who

 5   was in the hospital?

 6       A     Yes.

 7       Q     You told him about the accident?

 8       A     Yes.

 9       Q     Did he provide you with any instructions

10   regarding what to do with the Smith vehicle?

11       A     No.

12       Q     Did you tell him where the Smith vehicle

13   was?

14       A     At that time I didn't know where it was,

15   no.

16       Q     Did it ever come to your attention in the

17   years after the accident that the Smith vehicle had

18   been discarded or destroyed?

19       A     Second or third hand maybe, that's what I

20   understand, yes.

21       Q     How did you learn that?

22       A     I don't -- probably Donna told me. I can't

23   exactly remember.  I just heard that it was gone, not

24   available to be looked at.

25       Q     Are you aware of any parts or components
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 1   that were removed from the Smith before it was

 2   discarded?

 3       A     No.

 4       Q     Do you consider yourself to be on friendly

 5   terms with your x-wife Donna?

 6       A     Yes.

 7       Q     Have you ever been convicted of a felony?

 8       A     No.

 9       Q     Other than what Donna has told you about

10   her seat belt has anyone else told you anything about

11   the driver's seat belt in her Smith?

12       A     No.  I don't believe so.

13             MR. Johnson: Okay. That's all the questions

14   I have. Thank you, Mr. Johnston. The other attorneys

15   may have some for you though.

16             THE WITNESS: Okay.

17             MS. LOSEY: I have some questions if I may.

18   Mr. Johnston, can you hear me okay?

19             THE WITNESS: Yes, I can.

20              CROSS EXAMINATION

21   By Ms. Losey:

22       Q     Okay. My name is Kamila Losey.  I have a

23   few follow up questions for you on behalf of Sterns

24   Brothers Motors one of the defendants in this case.

25             Have you at any time discussed this
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 1   accident with any of the emergency workers that

 2   responded to the scene?

 3       A     No.

 4       Q     Have you ever talked to the E M S?

 5       A     No.

 6       Q     Have you ever discussed this accident with

 7   Scott Butler?

 8       A     Not that I can remember.

 9       Q     Why did you end your employment at the

10   Collier County Sheriff's Department and the Collier

11   County Police Department?

12       A     I left the police department to go to the

13   sheriff's department.

14       Q     Okay.

15       A     And I was terminated from the sheriff's

16   department.

17       Q     I'm sorry? I couldn't hear you.

18       A     I was terminated from the sheriff's

19   department.

20             MR. Case: He said he was terminated

21   from the sheriff's department.

22   By Ms. Losey:

23       Q     I don't mean to pry into your personal life

24   but just in the most general way can you tell me why?

25       A     Use of excessive force.
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 1       Q     When you were working for the police

 2   department and the sheriff's department was it part

 3   of your job to investigate car accidents?

 4       A     Yes, it was.

 5       Q     Is this something that you did on a regular

 6   basis?

 7       A     With the police department, yes.

 8       Q     Were you ever involved in investigating car

 9   accidents which involved any kind of alleged seat

10   belt malfunction that you can remember?

11       A     Not that I can recall, no.

12       Q     Did you ever work with Mr. Cardillo on any

13   cases while employed by the sheriff's department or

14   the police department in Collier County?

15       A     Not with him, no.

16       Q     Have you ever been a party to a lawsuit

17   either as a plaintiff or a defendant other than your

18   divorce?

19       A     Yes.

20       Q     And what type of lawsuit was it?

21       A     It was a -- I'm trying to remember.  It was

22   a -- it was a use of excessive force but it wasn't my

23   case.

24       Q     It was something related to your

25   employment?
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 1       A     Yes.

 2       Q     Did it arise out of your employment?

 3       A     Not actually.  I was a witness to an arrest

 4   while I was off duty in my home.  And it happened at

 5   a neighbor's home.  And then I was called as a

 6   witness in that case, in a U S trial.

 7       Q     I'm not sure if we're understanding what

 8   each other are saying.

 9             Were you an actual party to that lawsuit or

10   were you just a witness to that lawsuit?

11       A     I was just a witness to that lawsuit.

12       Q     Okay. So you were not the defendant or the

13   plaintiff?

14       A     No.  I have been a defendant in my own use

15   of excessive force but it did not go to trial.

16       Q     Okay.

17       A     Okay?

18       Q     And when was that lawsuit?  What was the

19   year of that lawsuit?

20       A     It was either '78 or '79.

21       Q     Have you yourself ever made any claims for

22   any kind of disability or workers' compensation?

23       A     I've had workers' comp from an on the job

24   injury with the Postal Service.

25       Q     What is the state of your present health?
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 1       A     Good.

 2       Q     Is it good?

 3       A     Good.

 4       Q     What if anything do you know about Donna

 5   Samson's purchase of the Smith that was involved in

 6   this accident from our client Sterns Motors?

 7       A     Nothing.

 8       Q     Have you ever spoken to anybody from Sterns

 9   Motors regarding this claim?

10       A     No.

11       Q     Have you ever heard of Sterns Motors?

12       A     Yes.

13       Q     What do you know about them -- have you

14   ever --well, strike that.  Have you ever purchased a

15   car from Sterns Motors?

16       A     I don't think so.

17       Q     Do you know anybody who has?

18       A     Only my x-wife.

19       Q     At the time of the accident were you paying

20   alimony to Donna Samson?

21       A     No.

22       Q     Were you paying child support?

23       A     No.  I think the child support had stopped

24   by then, I believe.

25       Q     So you weren't under a court order to pay
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 1   child support in I believe it was 1994?

 2       A     I don't think so. Because I was paying it

 3   on my daughter April and she was -- I believe she was

 4   in college -- it was her first year in college.  I

 5   think it had stopped at that time.

 6       Q     And again not to pry too much into your

 7   personal life but why did you and your wife decide to

 8   undertake -- and I'll use Mr. Johnson's terminology

 9    -- the friendly gesture of taking care of your

10   x-wife?

11       A     We've had a fairly amicable divorce.  And

12   we have three children that we share in the raising

13   of.  And it just seemed like the right thing to do.

14             She had nobody else except her children and

15   they were all in Naples. It just seemed the right

16   thing to do.

17             MS. LOSEY: That's all that I have.

18             MR. Case: No questions.

19             MR. Johnson: You have the right to read

20   your deposition when it's typed up to ensure that

21   what you've said today has been taken down have

22   accurately or you can waive that. Most witnesses

23   waive but the decision yours.

24             MR. Case: Your wife waived.

25             THE WITNESS: I can waive.
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  1                      Dr. Fred Davis

  2   having been produced and first duly sworn as a

  3   witness, was examined and testified as follows:

  4             THE WITNESS: I do.

  5                    DIRECT EXAMINATION

  6   By Mr. Johnson:

  7       Q     Tell us your full name, please.

  8       A     Fred Davis.

  9       Q     And what is your address, Mr. Johnston?

 10       A     P O Box 487 Cedar Key, Florida 32625.

 11       Q     And by whom are you employed?

 12       A     U. S. Postal Service.

 13       Q     What do you do for the Postal Service?

 14       A     I'm a rural letter carrier.

 15       Q     My name is Dan Johnson. My law firm

 16   represents Smith.  We've noticed your deposition

 17   today so that I can ask you some questions about your

 18   x-wife Donna Samson, her health condition and her

 19   accident.

 20             If I ask you any questions and you don't

 21   understand me will you please let me know?

 22       A     Sure.

 23       Q     Because if you're answering me I'm going to

 24   assume that you're understanding what I'm asking; is

 25   that fair enough?
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  1       A     Fair.

  2       Q     The only other thing that I would ask is

  3   that you answer outloud with words as opposed to

  4   nodding your head so the court reporter can get the

  5   answer down.

  6       A     Okay.

  7       Q     When were you married to Donna Samson?

  8       A     January 13th, 1964.

  9       Q     Was that your first marriage?

 10       A     Yes.

 11       Q     And that was Donna's first marriage?

 12       A     Yes.

 13       Q     And when did you get divorced from Donna?

 14       A     I believe it was February 24th, 1988.

 15       Q     Had you been separated from Donna prior to

 16   the divorce?

 17       A     Yes.

 18       Q     When did you separate from Donna?

 19       A     I think it was April of '87.  It was almost

 20   a year.

 21       Q     And you're presently married to Denise?

 22       A     Yes.

 23       Q     And she told us you were married on March

 24   third, 1988?

 25       A     Yes.
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  1       Q     How many children did you have with Donna?

  2       A     Three.

  3       Q     Do any of those children presently live

  4   with you?

  5       A     No.

  6       Q     Do any of those children presently live

  7   with Donna?

  8       A     No -- well, I take that back.  My son is

  9   staying with her right now.

 10       Q     Your son Colin?

 11       A     Colin, yes.

 12       Q     Where is Donna living now?

 13       A     Winter Haven.  I don't know her address.

 14       Q     Do you know what Donna is doing for a

 15   living today?

 16       A     She's working at the Juvenile Detention

 17   Center in Bartow.

 18       Q     Has Donna remarried?

 19       A     Yes.

 20       Q     Is Donna still married today?

 21       A     I think so but I don't know for sure.

 22       Q     How often do you see Donna?

 23       A     Not very often now.

 24       Q     Once a year?

 25       A     Since we moved, maybe once or twice a
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  1   year.  It just depends on what events are centered

  2   around the children.

  3       Q     How often do you speak with Donna?

  4       A     If I call --well, briefly if I call her

  5   house to talk to my son.

  6       Q     Donna had an accident that is the subject

  7   matter of this suit that happened on January 10,

  8   1994.  Did you witness that accident happen?

  9       A     No.

 10       Q     Where were you when the accident happened?

 11       A     I don't know exactly but I was in Lakeland.

 12   I don't remember exactly what time the accident

 13   happened.

 14       Q     How did you find out about the accident?

 15       A     I think it was a nurse or somebody from the

 16   emergency room called.

 17       Q     And told you that Donna had been in an

 18   accident?

 19       A     Yes.

 20       Q     What did you do next?

 21       A     Called my wife. I think my wife was at

 22   work.  I talked to her about it.  And I think she

 23   called the emergency room to find out how serious it

 24   was.

 25             A lot of times they don't tell you too much
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  1   on the phone.

  2       Q     Did you travel from Lakeland to Naples?

  3       A     Yes.

  4       Q     How long after the accident?

  5       A     I believe it was the next day I think we

  6   went down. I got all of the kids together and we went

  7   down to see her in the hospital.

  8       Q     Jane, April and Colin went with you and

  9   Denise down to Naples?

 10       A     I don't remember if Jane went with me but

 11   she was there. She might have drove herself. I don't

 12   really remember for sure.

 13       Q     And how long did you stay down in Naples?

 14       A     I think we were down there -- I was down

 15   there close to a week.

 16       Q     Did you ever live in that area of the

 17   state?

 18       A     Yes.

 19       Q     What time frame did you live there?

 20       A     From 1971 until 1985 or 1986 when we moved

 21   to Lakeland or Auburndale.

 22       Q     Who did you work for while you were living

 23   in Southwest Florida?

 24       A     Well, from 1971 to 1975 I worked for the

 25   Naples Police Department.  And from '75 to '78 for
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  1   the Collier County Sheriff's Department. From '78 to

  2   '82 United Parcel Service. And then from '82 until I

  3   moved up here I worked for a security company and I

  4   drove a school bus for the county.

  5       Q     How long did you stay down in Naples

  6   visiting Donna after her accident?

  7       A     I think I was there just about a week.  I

  8   had to come back to work.

  9       Q     Do you know which police department

 10   investigated her accident?

 11       A     I believe it was the highway patrol.

 12       Q     Did you ever speak with the investigating

 13   police officer?

 14       A     No.

 15       Q     Do you know who Office Butler is?

 16       A     No.

 17       Q     Did you ever speak with any of the

 18   paramedics or E M S people who responded to the

 19   accident?

 20       A     Not that I can recall, no.

 21       Q     Did you ever speak to anyone who witnessed

 22   the accident other than Donna?

 23       A     No.

 24       Q     Did you ever speak to the driver of the

 25   pick up truck involved?
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  1       A     No.

  2       Q     Did you ever go out to the accident scene

  3   after the accident to see what had happened?

  4       A     That was after the accident, wasn't it? It

  5   was a whole lot after the accident. I mean, I didn't

  6   go looking for anything in particular. I was just --

  7   I was familiar with the area.

  8       Q     You pulled the car over and got out of the

  9   car?

 10       A     I don't think so. Just drove out there and

 11   drove back.

 12       Q     Did you take any pictures at the accident

 13   scene?

 14       A     I don't think so, no.

 15       Q     Did you -- strike that.  Were you familiar

 16   with Donna's Smith before this accident?

 17       A     No.

 18       Q     Had you ever driven that vehicle?

 19       A     No.

 20       Q     Had you ever seen the vehicle before the

 21   accident?

 22       A     Yes.

 23       Q     Did the vehicle have any prior damage on it

 24   before this accident that you know of?

 25       A     Not that I can recall.
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  1       Q     Had the vehicle ever been involved in any

  2   prior accidents?

  3       A     Not to my knowledge.

  4       Q     Did you go to see the Smith that Donna was

  5   driving after the accident?

  6       (Exhibit 1 was marked for identification)

  7       Q     How long after the accident was it that you

  8   went to go see the Smith?

  9       A     Probably the second or third day.  I think

 10   it was during that week that I stayed there. I'm not

 11   exactly sure what day we went but it was within a

 12   couple of days of being there.

 13       Q     Did you take photographs of the Smith?

 14       A     Yes, my wife took photographs. She's better

 15   with the camera than I am.  It's her camera.

 16       Q     Let me show you what we've previously

 17   marked as Composite Exhibit 1. It's a series of

 18   eighteen photographs. And you can thumb through

 19   these.  I want to ask you, do those --well, strike

 20   that.

 21             My question to you is:  Do you recognize

 22   the Exhibit 1?

 23       A     Looks like her vehicle.

 24       Q     Do those look like the photographs that

 25   your wife took?
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  1       A     Yeah. Especially since I'm in one of them.

  2       Q     You see yourself in picture number two?

  3       A     Picture number two.

  4       Q     Do you remember where it was that the

  5   vehicle was stored when you took those photos?

  6       A     I sure don't.  I don't remember the name of

  7   the place.

  8       Q     Do you know what happened to the vehicle

  9   after those photos were taken?

 10       A     No, I don't.

 11       Q     I understand that you went to visit

 12   attorney Cardillo shortly after this accident?

 13       A     Yes, I did.

 14             MR. Case: The same objection as noted

 15   on the prior deposition. Go ahead, sir.

 16   By Mr. Johnson:

 17       Q     You're aware that your wife has filed a

 18   lawsuit against Smith?

 19       A     Yes.

 20       Q     You're aware that your wife has alleged

 21   that her seat belt in her Smith was defective?

 22       A     That's what I'm led to believe, yes.

 23       Q     Do you have any knowledge or information

 24   regarding the alleged defect in the seat belt of

 25   Donna Samson's Smith?
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  1       A     Her seat belt in her vehicle?

  2       Q     (Nods head.)

  3       A     No.

  4       Q     Have you heard any information or have you

  5   received any knowledge supporting her allegation that

  6   her seat belt failed to work properly or was

  7   defective?

  8       A     Not her seat belt, no.  I -- the only

  9   knowledge I have about Smith seat belts is what I've

 10   read in the newspaper.

 11       Q     Well, what have you read in the newspaper?

 12       A     A certain number of years that they were

 13   defective. I couldn't even tell you exactly what

 14   years they were.  But I've read that a couple of

 15   times.  Other than that I don't know.

 16       Q     What about the seat belts did you read was

 17   defective?

 18       A     That they -- I don't remember if it said in

 19   the article. I think that it said that they would

 20   come apart or unhook or something like that.

 21       Q     You're talking about the press button on

 22   the seat belt?

 23       A     Could be.  I don't remember exactly. I just

 24   remember that there was -- I think it was a recall on

 25   them or something.
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  1       Q     Was it just Smith vehicles or was it a

  2   certain type of seat belt that you read about?

  3       A     I don't recall.  I don't remember much

  4   about it.

  5       Q     Do you know whether the seat belt in

  6   Donna's vehicle fell within the scope of what you'd

  7   read about Exhibit 1 in the paper?

  8       A     No.  I think it was real close but I don't

  9   know for sure.

 10       Q     Well, Donna's filed a lawsuit against my

 11   client alleging that the driver's seat belt in her

 12   vehicle was defective and failed to work properly in

 13   this accident.

 14             Do you, Mr. Johnston, have any testimony

 15   that would support the allegation Donna Samson has

 16   made against Smith in connection with her seat belt?

 17       A     I don't think I do, no.

 18       Q     Have you spoke to anyone who told you they

 19   thought the seat belt failed to work properly?

 20       A     Not that I can think of.

 21       Q     Did you hear anyone at the hospital say

 22   that they believed the seat belt failed to work

 23   properly?

 24       A     No.

 25       Q     Have you ever heard anyone tell you that
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  1   the seat belt failed to work properly?

  2       (Exhibit 2 was marked for identification)

  3       Q     Other than what Donna has told you, have

  4   you heard any information regarding the seat belt?

  5       A     No, not that I can recall anybody has said

  6   anything to me about it.

  7       Q     That's my fault. You and I can't talk at

  8   the same time. Because we'll drive the court reporter

  9   crazy. That's a fact.

 10             When you looked at Donna's Smith in the

 11   days after the accident, did you look at the driver's

 12   seat belt?

 13       A     I can't specifically remember looking at

 14   it Exhibit Two.

 15       Q     Do you recall whether the driver's seat

 16   belt had been cut when you looked at the vehicle?

 17       A     No.  I don't remember looking at it

 18   specifically.

 19       Q     You mentioned a few moments ago that Donna

 20   has spoken to you about her seat belt, what has Donna

 21   told you regarding the driver's seat belt in her

 22   Smith?

 23       A     I believe she mentioned to me that she

 24   wound up up on the dash. But she knows she was

 25   wearing a seat belt. That's about all I recall her
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  1   saying about it.

  2       Q     Just that she had been wearing her seat

  3   belt when the accident happened and after the

  4   accident she wound up up in the dash board area?

  5       A     Yes, Exhibit Two.

  6       Q     And based on that she told you that she

  7   believed her seat belt didn't function properly?

  8       A     I would have to assume that's what she was

  9   thinking. I don't know for sure. Supposed to keep you

 10   in the seat.

 11       Q     I understand from your wife's testimony

 12   that after Donna got out of the hospital she came to

 13   live with you temporarily?

 14       A     Yes.

 15       Q     How long did she stay with you?

 16       A     About three months, I think.

 17       Q     During that three months who was primarily

 18   taking care of Donna?

 19       A     My wife Denise.

 20       Q     Did you have to hire any nurses or help to

 21   assist you in taking care of Donna during that three

 22   months?

 23       A     No.  Denise did everything.

 24       Q     Did you charge Donna for that care during

 25   the three months?
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  1       A     No.

  2       Q     Just a friendly gesture that you and Denise

  3   did for Donna?

  4       A     Yes.

  5       Q     When was the last time you saw Donna?

  6       A     I think it was June of last year at my

  7   grandson's birthday or I seen her in June -- May or

  8   June at my son's girlfriend's graduation.

  9       Q     Describe for the jury how Donna was getting

 10   along in her recuperation when you saw her in June of

 11   '99?

 12       A     She seemed -- she seemed okay. She seemed

 13   pretty much -- she was definitely a lot better than

 14   when the accident happened.

 15       Q     But that was approximately five years after

 16   the accident had happened?

 17       A     Yeah.

 18       Q     Did Donna still have any injuries or

 19   conditions that were related to the accident when you

 20   saw her in June of '99?

 21       A     Not that I know of or not that she

 22   complained about.

 23       Q     As far as you could see she appeared to be

 24   fully recuperated?

 25       A     She seemed to be in good health.  But,
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  1   again, I wasn't evaluating her either. So --

  2       Q     I appreciate that. But just as a lay

  3   person  --

  4       A     Yes.

  5       Q     -- and observing her, was she able to

  6   walk?

  7       A     Yes.

  8       Q     Did she walk with a limp?

  9       A     I don't think so. But I try not to pay too

 10   much attention to my x-wife when I'm with my wife.

 11   So --

 12       Q     Smart man. In observing Donna in June of

 13   '99 did you see any limitations in her physical

 14   movement?

 15       A     Just at a birthday party.  So, no, there

 16   wasn't anything she couldn't do really.

 17       Q     But in observing her did you see any

 18   limitations in her ability to move?

 19       A     No.

 20       Q     No?

 21       A     No.

 22       Q     What happened to the Smith after you took

 23   these photographs?

 24       A     I don't know.

 25             MR. Case: He didn't take them, I
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  1   believe Denise did.

  2             THE WITNESS: True.

  3   By Mr. Johnson:

  4       Q     Did you see the Smith after the day these

  5   photographs were taken?

  6       (Exhibit 3 was marked for identification)

  7       Q     Did you believe that it was important for

  8   the Smith to be preserved in case your x-wife wanted

  9   to make a claim in connection with her accident?

 10             MR. CHAMBERS: Object to the form and object

 11   to the relevancy, but go ahead, sir, and answer it if

 12   you can.

 13       A     At that time I had no bucks left. We just

 14   took pictures to take pictures.

 15   By Mr. Johnson:

 16       Q     I understand you went to see a lawyer

 17   shortly after the accident on behalf of your x-wife,

 18   correct?

 19       A     Correct, Exhibit 3.

 20       Q     When you met with that lawyer was there any

 21   conversation regarding what would happen to the Smith

 22   vehicle?

 23             MR. Case: I would object.  If Donna was

 24   present it was attorney/client privilege.

 25             MR. Johnson: Well, let me back up --
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  1             MR. Case: If he had a conversation with

  2   a lawyer then that would be --

  3             MR. Johnson: I was under the impression

  4   that Donna was still in the hospital but let me back

  5   up and make sure that's clear.

  6             MR. Case: Okay.

  7   By Mr. Johnson:

  8       Q     When you went to visit the lawyer and speak

  9   to the lawyer where was Donna?

 10       A     In the hospital.

 11       Q     Who was with you when you spoke to the

 12   lawyer?

 13       A     I don't remember if my wife went with me or

 14   not.

 15       Q     This is Mr. Cardillo?

 16       A     Yes.

 17       Q     Was he a friend of yours?

 18       A     Yeah, you could sort of call him a friend.

 19   I've known him for years through law enforcement.

 20   And Donna had used him for some legal matters.

 21       Q     Have you ever had your deposition taken

 22   before today?

 23       A     Many times.

 24       Q     Has Donna ever filed a claim or sued for

 25   any personal injuries other than this case against
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  1   Smith?

  2       A     Not to my knowledge.

  3       Q     When you went to speak to Mr. Cardillo you

  4   were doing that on behalf of your injured x-wife who

  5   was in the hospital?

  6       A     Yes.

  7       Q     You told him about the accident?

  8       A     Yes.

  9       Q     Did he provide you with any instructions

 10   regarding what to do with the Smith vehicle?

 11       A     No.

 12       Q     Did you tell him where the Smith vehicle

 13   was?

 14       A     At that time I didn't know where it was,

 15   no.

 16       Q     Did it ever come to your attention in the

 17   years after the accident that the Smith vehicle had

 18   been discarded or destroyed?

 19       A     Second or third hand maybe, that's what I

 20   understand, yes.

 21       Q     How did you learn that?

 22       A     I don't -- probably Donna told me. I can't

 23   exactly remember.  I just heard that it was gone, not

 24   available to be looked at.

 25       Q     Are you aware of any parts or components
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  1   that were removed from the Smith before it was

  2   discarded?

  3       A     No.

  4       Q     Do you consider yourself to be on friendly

  5   terms with your x-wife Donna?

  6       A     Yes.

  7       Q     Have you ever been convicted of a felony?

  8       A     No.

  9       Q     Other than what Donna has told you about

 10   her seat belt has anyone else told you anything about

 11   the driver's seat belt in her Smith?

 12       A     No.  I don't believe so.

 13             MR. Johnson: Okay. That's all the questions

 14   I have. Thank you, Mr. Johnston. The other attorneys

 15   may have some for you though.

 16             THE WITNESS: Okay.

 17             MS. LOSEY: I have some questions if I may.

 18   Mr. Johnston, can you hear me okay?

 19             THE WITNESS: Yes, I can.

 20              CROSS EXAMINATION

 21   By Ms. Losey:

 22       Q     Okay. My name is Kamila Losey.  I have a

 23   few follow up questions for you on behalf of Sterns

 24   Brothers Motors one of the defendants in this case.

 25             Have you at any time discussed this
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  1   accident with any of the emergency workers that

  2   responded to the scene?

  3       A     No.

  4       Q     Have you ever talked to the E M S?

  5       A     No.

  6       Q     Have you ever discussed this accident with

  7   Scott Butler?

  8       A     Not that I can remember.

  9       Q     Why did you end your employment at the

 10   Collier County Sheriff's Department and the Collier

 11   County Police Department?

 12       A     I left the police department to go to the

 13   sheriff's department.

 14       Q     Okay.

 15       A     And I was terminated from the sheriff's

 16   department.

 17       Q     I'm sorry? I couldn't hear you.

 18       A     I was terminated from the sheriff's

 19   department.

 20             MR. Case: He said he was terminated

 21   from the sheriff's department.

 22   By Ms. Losey:

 23       Q     I don't mean to pry into your personal life

 24   but just in the most general way can you tell me why?

 25       A     Use of excessive force.
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  1       Q     When you were working for the police

  2   department and the sheriff's department was it part

  3   of your job to investigate car accidents?

  4       A     Yes, it was.

  5       Q     Is this something that you did on a regular

  6   basis?

  7       A     With the police department, yes.

  8       Q     Were you ever involved in investigating car

  9   accidents which involved any kind of alleged seat

 10   belt malfunction that you can remember?

 11       A     Not that I can recall, no.

 12       Q     Did you ever work with Mr. Cardillo on any

 13   cases while employed by the sheriff's department or

 14   the police department in Collier County?

 15       A     Not with him, no.

 16       Q     Have you ever been a party to a lawsuit

 17   either as a plaintiff or a defendant other than your

 18   divorce?

 19       A     Yes.

 20       Q     And what type of lawsuit was it?

 21       A     It was a -- I'm trying to remember.  It was

 22   a -- it was a use of excessive force but it wasn't my

 23   case.

 24       Q     It was something related to your

 25   employment?
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  1       A     Yes.

  2       Q     Did it arise out of your employment?

  3       A     Not actually.  I was a witness to an arrest

  4   while I was off duty in my home.  And it happened at

  5   a neighbor's home.  And then I was called as a

  6   witness in that case, in a U S trial.

  7       Q     I'm not sure if we're understanding what

  8   each other are saying.

  9             Were you an actual party to that lawsuit or

 10   were you just a witness to that lawsuit?

 11       A     I was just a witness to that lawsuit.

 12       Q     Okay. So you were not the defendant or the

 13   plaintiff?

 14       A     No.  I have been a defendant in my own use

 15   of excessive force but it did not go to trial.

 16       Q     Okay.

 17       A     Okay?

 18       Q     And when was that lawsuit?  What was the

 19   year of that lawsuit?

 20       A     It was either '78 or '79.

 21       Q     Have you yourself ever made any claims for

 22   any kind of disability or workers' compensation?

 23       A     I've had workers' comp from an on the job

 24   injury with the Postal Service.

 25       Q     What is the state of your present health?
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  1       A     Good.

  2       Q     Is it good?

  3       A     Good.

  4       Q     What if anything do you know about Donna

  5   Samson's purchase of the Smith that was involved in

  6   this accident from our client Sterns Motors?

  7       A     Nothing.

  8       Q     Have you ever spoken to anybody from Sterns

  9   Motors regarding this claim?

 10       A     No.

 11       Q     Have you ever heard of Sterns Motors?

 12       A     Yes.

 13       Q     What do you know about them -- have you

 14   ever --well, strike that.  Have you ever purchased a

 15   car from Sterns Motors?

 16       A     I don't think so.

 17       Q     Do you know anybody who has?

 18       A     Only my x-wife.

 19       Q     At the time of the accident were you paying

 20   alimony to Donna Samson?

 21       A     No.

 22       Q     Were you paying child support?

 23       A     No.  I think the child support had stopped

 24   by then, I believe.

 25       Q     So you weren't under a court order to pay
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  1   child support in I believe it was 1994?

  2       A     I don't think so. Because I was paying it

  3   on my daughter April and she was -- I believe she was

  4   in college -- it was her first year in college.  I

  5   think it had stopped at that time.

  6       Q     And again not to pry too much into your

  7   personal life but why did you and your wife decide to

  8   undertake -- and I'll use Mr. Johnson's terminology

  9    -- the friendly gesture of taking care of your

 10   x-wife?

 11       A     We've had a fairly amicable divorce.  And

 12   we have three children that we share in the raising

 13   of.  And it just seemed like the right thing to do.

 14             She had nobody else except her children and

 15   they were all in Naples. It just seemed the right

 16   thing to do.

 17             MS. LOSEY: That's all that I have.

 18             MR. Case: No questions.

 19             MR. Johnson: You have the right to read

 20   your deposition when it's typed up to ensure that

 21   what you've said today has been taken down have

 22   accurately or you can waive that. Most witnesses

 23   waive but the decision yours.

 24             MR. Case: Your wife waived.

 25             THE WITNESS: I can waive.
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